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BINDING TERMS SHEET  
DATED 26 APRIL 2013 

 
BETWEEN 

 
AFRICAN ENERGY RESOURCES LIMITED (ARBN 123 316 718) of Level 1, 8 Colin 

Street, West Perth, Western Australia ("AFR") 
 

AVIVA CORPORATION LIMITED (ACN 009 235 956) of Level 1, 245 Churchill Avenue, 
Subiaco, Western Australia ("AVA") 

 
 
 
This Agreement sets out the principle terms upon which AFR will acquire 100% of the AVA 
Sub Shares from AVA.  This Agreement supersedes any and all previous correspondence, 
agreements or understandings between the parties. 
 

1. Transaction (a) AFR is a public company listed on the ASX. 

(b) AVA is a public company listed on ASX and owns 
100% of Botswana Energy Solutions Ltd (BVI 
Company Number 1387836) ("AVA Sub").  

(c) Mmamantswe Coal has the right to earn a 90% joint 
venture interest in the Licence, and is currently 
seeking to acquire 100% of the interest in the 
Licence.  AVA Sub owns 100% of Mmamantswe 
Coal.  

(d) AFR has agreed to buy from AVA all of the AVA Sub 
Shares at Completion free from encumbrances. 

2. Conditions 
precedent  

(a) This Agreement and completion of the transaction 
contemplated by this Agreement are conditional upon 
the following conditions being satisfied or waived by 
the party entitled to the benefit of the condition:  

(i) Completion of due diligence by AFR within the 
Due Diligence Period on AVA Sub, 
Mmamantswe Coal, their assets and business 
and on the Licence to the satisfaction of AFR in 
its sole and absolute discretion. 

(ii) Completion by AFR of the capital raising 
required to purchase all the shares of AVA sub 
before the End Date  

(iii) Mmamantswe Coal being the registered holder 
of 100% of the Licence within 3 months of the 
date of this document or such longer period as 
mutually agreed in writing by the Parties. 

(iv) AVA and AVA Sub obtaining necessary 
regulatory approvals to give effect to the terms 
of this Agreement including AVA obtaining 
shareholder approval under ASX Listing Rule 
11.2 to the sale transaction in this Agreement. 
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(v) Execution of the Share Sale Agreement  before the End 
Date 

(b) The conditions precedent in paragraphs 2(a)(i), (ii) 
and (iii) are for the benefit of AFR and may only be 
waived by AFR. The conditions precedent in 
paragraphs 2(a)(iv) and (v) are not capable of waiver.  

(c) The conditions precedent are to be satisfied or waived 
by 5.00pm (WST) on the End Date unless an 
alternative time frame is agreed. The Parties 
acknowledge that time is of the essence and they will 
use their reasonable endeavours to ensure that the 
conditions precedent are satisfied as soon as 
possible. 

(d) AVA will procure that its directors (other than Mr 
Britz): 

(i) recommend to the AVA shareholders to vote in 
favour of the resolution to approve the sale 
transaction for the purposes of ASX Listing Rule 
11.2; and 

(ii) vote any shares held by them or entities 
controlled by them in favour of the resolution to 
approve the sale transaction for the purpose of 
ASX Listing Rule 11.2, 

provided always that this provision will not apply if the 
directors determine that recommending to the AVA 
shareholders to vote in favour of the resolution to 
approve the sale transaction would be, or would likely 
to be a breach of his fiduciary or statutory duties. 

(e) If any of the conditions precedent are not satisfied or 
waived by the End Date, then this Agreement will be 
at an end and the Parties will be released from their 
obligations. 

3. Due diligence 
material 

AVA and AVA Sub will provide all reasonable and 
necessary assistance to AFR to conduct due diligence 
investigations on the AVA Sub, Mmamantswe Coal, their 
assets and business and on the Licence. If this Agreement 
is terminated before the transaction is completed, AFR must 
return all material obtained from AVA and AVA Sub during 
due diligence to AVA and destroy all copies of such material 
(in physical and electronic form) and confirm in writing to 
AVA that it has done so. 

4. Consideration In consideration of the acquisition of 100% of the AVA Sub 
Shares, AFR will at Completion pay the Settlement Sum to 
AVA by electronic funds transfer or any other form of agreed 
payment.  

5. Completion  (a) Completion of the transaction will occur 5 Business 
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Days after the satisfaction (or waiver where available 
by the Parties) of the conditions precedent set out in 
paragraph 2 or such other date as may be agreed 
between the Parties.   

(b) At Completion AFR must pay the Settlement Sum to 
AVA in accordance with paragraph 4 above. 

(c) At Completion, AVA must deliver or procure to be 
delivered to AFR: 

(i) share certificates for all of the AVA Sub Shares; 

(ii) instruments of transfer in registrable form for the 
AVA Sub Shares in favour of AFR (as 
transferee) duly executed by AVA (as 
transferor); 

(iii) the corporate records and other information for 
AVA Sub and its subsidiaries, including all 
information in their possession or control 
relating to their business and assets and the 
Licence; 

(iv) a duly completed authority for the alteration of 
the signatories of each bank account of AVA 
Sub and its subsidiaries in the manner required 
by AFR by written notice to AVA not less than 3 
Business Days before Completion; and  

(v) signed resignations of each of the directors of 
AVA Sub and its subsidiaries with an 
acknowledgement by each of them that they 
have no claim of any kind against AVA Sub and 
its subsidiaries by way of compensation or 
entitlement for loss of office. 

(vi) Evidence that all loans and other liabilities 
between AVA Sub and AVA have been 
extinguished. 

(d) Prior to Completion, AVA must procure that a 
directors’ meeting of AVA Sub is held to attend to the 
following matters (as applicable): 

(i) the approval of the registration of the transfer of 
the AVA Sub Shares and the issue of new share 
certificates in the name of AFR; 

(ii) the appointment of additional directors and 
company secretary of those persons nominated 
by AFR to AVA not less than 3 Business Days 
before Completion, 

which resolutions are to take effect on and from 
Completion occurring. 

6. Exclusive dealing 
period 

(a) The Parties agree (during the Exclusivity Period) to 
progress the transaction contemplated by this 
Agreement exclusively with each other as the case 
may be. 
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(b) During the Exclusivity Period, the Parties must not 
approach or solicit any proposal from any other 
person with regard to a matter constituting any aspect 
of this transaction.  

(c) Nothing in this clause 6 requires the Parties to 
undertake any action that would otherwise be 
prohibited by this clause where the directors of the 
relevant Party determine that not undertaking that act 
would or would likely involve a breach of the fiduciary 
and statutory duties owed by the directors to the 
relevant Party. 

7. Conduct pending 
Completion of AVA 
Sub 

AVA covenants and undertakes to procure that from the 
date of execution of this Agreement until Completion, the 
AVA Sub: 

(a) will continue to carry on all business activities in the 
ordinary course. 

(b) other than in the ordinary course of business, will not 
enter into, terminate or alter any term of any material 
contract or commitment without the prior written 
consent of AFR. 

(c) other than in the ordinary course of business, will not 
acquire, dispose or encumber any material assets or 
authorise any material capital expenditure without the 
prior written consent of AFR (such consent not to be 
unreasonably withheld or delayed). 

(d) will not do or will refrain from doing anything which 
could, or is likely to have, a material adverse impact 
on AVA Sub or the value of AVA Sub Shares. 

(e) will not issue or agree to issue any shares, options or 
other securities. 

(f) will not declare or pay any dividend, distribute or 
return any capital to its members or alter or agree to 
alter its constituent documents. 

(g) will procure and ensure that Mmamantswe Coal and 
its other subsidiaries (if any) satisfy each covenant 
listed in paragraphs (a) to (f) above, 

except as otherwise disclosed in writing to AFR prior to the 
date of this document or as may otherwise be agreed 
between the Parties. 

8. Status of Agreement 
and Formal 
Documents 

This Agreement is legally binding on the Parties and is 
enforceable in accordance with its terms unless and until it 
is replaced by the Formal Documents or is terminated in 
accordance with its terms. 

The solicitors for AFR will draft the Formal Documents and 
the Parties agree to seek to finalise and execute them in 
good faith as soon as practicable.  The terms of the Formal 
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Documents will be consistent with, and reflect the 
commercial terms set out in this Agreement. 

The Formal Documents will include a Share Sale 
Agreement in a form agreed between the Parties.  It is 
intended that the Share Sale Agreement will be executed by 
AFR, AVA and AVA Sub. It will include provisions ordinarily 
included in such documents including warranties as 
contemplated in paragraph 9.  

Unless and until the Formal Documents are executed by the 
Parties, the rights and obligations of the Parties shall be 
governed by this Agreement.  Unless the Parties agree 
otherwise, if the Formal Documents are not executed by the 
End Date this Agreement is at an end as to its future 
operation except for the enforcement of any right of claim 
which arises before this Agreement comes to an end. 

9. Warranties Detailed warranties will be included in the Share Sale 
Agreement being warranties of a nature and form which are 
usually prepared by solicitors when acting on a share sales 
transaction including, without limitation, warranties by AVA 
and AVA Sub as to share capital, the good standing of the 
Licences and assets, environmental, contracts, intellectual 
property, corporate matters, no litigation, solvency and 
taxes. 

The warranties as to the good standing of the Licences and 
assets will include warranties that the holding of the interest 
in the Licences is in compliance with all applicable laws and 
regulatory requirements, the Licences are maintained in 
good standing and the Licences are free from any 
encumbrances.  

10. Confidentiality This Agreement and all other information disclosed by the 
Parties to each other is confidential and each Party shall 
ensure that such information remains confidential in 
accordance with the terms of the confidentiality deed 
entered into between the Parties dated 12 April 2013.  The 
Parties acknowledge that each of AFR and AVA will make 
an announcement to the ASX concerning the transaction 
following consultation with the other Parties.  

11. Further Assurance  Each Party shall sign and execute and do all deeds, acts, 
documents and things as may reasonably be required by 
the other parties to effectively carry out and give effect to 
the terms and intentions of this Agreement. 

12. Variation No modification or alteration to the terms of this Agreement 
shall be binding unless made in writing dated subsequent to 
the date of this Agreement and duly executed by the 
Parties. 

13. Assignment None of the Parties may assign any of the rights or 
obligations conferred by this agreement without the written 
consent of the other Parties.  
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14. Notices Each notice authorised or required to be given to a Party 
shall be in writing and may be delivered personally or sent 
by properly addressed prepaid mail or by facsimile and in 
each case addressed to the Party at its address set out in 
below: 

In the case of AFR: 

Level 1 
8 Colin Street 
West Perth  WA  6005 
Facsimile: +61 8 6465 5599 
Attention: Managing Director 

In the case of AVA and AVA Sub: 

Unit 1 
245 Churchill Avenue  
Subiaco  WA  6008 
Facsimile: +61 8 9388 2355 
Attention: Chief Executive Officer 

15. Severance If any provision of this Agreement is invalid and not 
enforceable in accordance with its terms, all other 
provisions which are self-sustaining and capable of 
separate enforcement without regard to the invalid 
provision, shall be and continue to be valid and forceful in 
accordance with their terms.  

16. Entire agreement This Agreement is the entire agreement of the Parties on 
the subject matter.  The only enforceable obligations and 
liabilities of the Parties in relation to the subject matter are 
those that arise out of the provisions contained in this 
Agreement.  All representations, communications and prior 
Agreements in relation to the subject matter are merged in 
and superseded by this Agreement. 

17. Costs of Agreement Each Party shall bear their own legal costs of and incidental 
to the preparation, negotiation and execution of this 
Agreement. 

18. Governing Law The agreement constituted by this Agreement shall be 
governed by and construed in accordance with the law from 
time to time in Western Australia.  The Parties agree to 
submit to the non-exclusive jurisdiction of the Courts of 
Western Australia and the Courts which hear appeals from 
those Courts.  

19. Counterparts This Agreement may be executed in any number of 
counterpart copies, each of which when executed and 
delivered to the other parties shall constitute an original, but 
all counterparts together shall constitute one and the same 
agreement. 

20. Definitions Agreement means this terms sheet. 

ASX means ASX Limited (ABN 98 008 624 691) or the 
financial market operated by it as the context requires. 
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ASX Listing Rules mean the listing rules published by 
ASX. 

AVA Sub Shares means the fully paid ordinary shares in 
the capital of AVA Sub. 

Business Day means a day that is not a Saturday, Sunday 
or public holiday in Western Australia.  

Completion means completion of the sale and purchase of 
the AVA Sub Shares as contemplated by this Agreement. 

Corporations Act means the Corporations Act 2001 (Cth). 

Due Diligence Period means the period ending on 3 May 
2013 or such longer period mutually agreed in writing by the 
Parties. 

End Date means the date that is 3 months after the date of 
this document, or such other date as mutually agreed in 
writing by the Parties.  

Exclusivity Period means the period ending on the End 
Date (or the termination of this document if sooner than the 
End Date) or such longer period as mutually agreed in 
writing by the Parties. 

Formal Documents means the Share Sale Agreement and 
such other documents as required to give effect to the 
transaction contemplated by this Agreement. 

Licence means licence number PL-069/2007 located in 
Mmamantswe, Botswana, Africa. 

Mmamantswe Coal means Mmamantswe Coal 
(Proprietary) Limited (Company Number CO2008/2072), a 
company incorporated in Botswana, Africa and a 100% 
subsidiary of AVA Sub. 

Party means a party to this Agreement and Parties means 
all of them. 

Settlement Sum means the sum of A$3,500,000. 

Share Sale Agreement means a share sale agreement for 
the sale and purchase of the AVA Sub Shares as 
contemplated by this Agreement.  

WST means Western Standard Time, as observed in Perth, 
Western Australia. 
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EXECUTED by the Parties as an Agreement. 
 
 
SIGNED for and on behalf of  
AFRICAN ENERGY RESOURCES 
LIMITED (ARBN 123 316 718)  
by authority of its directors in 
accordance with its constituent 
documents 

) 
) 
) 
) 
) 
) 

 

 
 
 

  

Signature of Director  Signature of Director/Secretary 
 
 
 

  

Print Name of Director  Print Name of Director/Secretary 
 
 
 
SIGNED for and on behalf of  
AVIVA CORPORATION LIMITED 
(ACN 009 235 956)  
by authority of its directors in 
accordance with section 127(1) of the 
Corporations Act 

) 
) 
) 
) 
) 
) 

 

 
 
 

  

Signature of Director  Signature of Director/Secretary 
 
 
 

  

Print Name of Director  Print Name of Director/Secretary 
 

 

 


