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Conditions Precedent End Date means the date that is 20 Business Days from the date of this 

Agreement.

Conduct has the meaning given in clause 13.9.

Control has the meaning given in section 50AA of the Corporations Act and Controlled or 

Controlling has a corresponding meaning.

Corporations Act means the Corporations Act 2001 (Cth).

Escrow Deed means an escrow deed substantially in the form set out at Annexure 2 that is to be 

executed by the parties to this Agreement. 

Excluded Information means 'excluded information' (as that term is defined in section 

1012DA(7) and (8) of the Corporations Act) in respect of the Subscription Securities and the SYD.

Exiter has the meaning given to that term in the SCACH SPA. 

Final Price has the meaning given to that term in the Underwriting and Settlement Deed. 

Governmental Agency means any:

(a) government or governmental, semi-governmental or judicial entity or authority; or

(b) minister, department, office, commission, delegate, instrumentality, agency, board, 

authority or organisation of any government.

It also includes any regulatory organisation established under statute or any stock exchange.

HTA (indirect) Promissory Note has the meaning given to that term in the SCACH SPA.

HTA (indirect) SD Cash Amount has the meaning given to that term in the SCACH SPA.

Law means any statute, regulation, order, rule, subordinate legislation or other document 

enforceable under any statute, regulation, rule or subordinate legislation and includes the Listing 

Rules and rules or regulations of any other applicable securities exchange.

Listing Rules means the official listing rules of ASX.

MTAA Unit Acquisition Agreement means the agreement of that name dated on or about the

date of this Agreement under which SYD or its nominee has agreed to purchase all of the Units in

Southern Cross Australian Airports Trust currently held by MTAA Superannuation Fund

(Kingsford Smith Airports) Utilities Pty Limited as trustee for the MTAA Superannuation Fund

(Kingsford Smith Airports) Utilities Trust.

Notice has the meaning given to it in clause 13.2.

Outstanding Settlement Details has the meaning given to that term in the SCACH SPA. 

Placement means the issue and allotment of SYD Securities to institutional investors by SYD, to 

fund the payment of consideration to Exiters under the SCACH SPA. If the context requires, it 

also includes the issue of the Subscription Securities to the Subscriber in accordance with the 

terms of this Agreement. 

PSP has the meaning given in clause 11.3.

SAT1 has the meaning given to it in the Parties section of this Agreement.

SAT1 Constitution has the meaning given to that term in the SCACH SPA.

SAT2 has the meaning given to it in the Parties section of this Agreement.

SAT2 Constitution has the meaning given to that term in the SCACH SPA.

SCAAT means Southern Cross Australian Airports Trust (ARSN 100 746 521).
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SCACH means Southern Cross Airports Corporation Holdings Limited (ACN 098 082 029).

SCACH SPA means the share acquisition agreement to be entered into between HOCHTIEF 

AirPort GmbH, Sydney Airport Intervest GmbH, HOCHTIEF AirPort Capital GmbH & Co KGaA, 

SYD and certain subsidiaries of SYD pursuant to which HOCHTIEF AirPort GmbH, Sydney 

Airport Intervest GmbH and HOCHTIEF AirPort Capital GmbH & Co KGaA propose to transfer 

their aggregate 1,653,279 stapled securities in SCACH to SYD or its nominee subsidiary.

Security Interest means any mortgage, pledge, lien or charge or any security or preferential 

interest or arrangement of any kind. It includes:

(a) anything which gives a creditor priority to other creditors with respect to any asset; and

(b) retention of title (other than in the ordinary course of day-to-day trading) and a deposit of 

money by way of security,

but does not include an interest of the kind referred to in section 12(3) of the Personal Property 

Securities Act 2009 (Cth) where the transaction concerned does not, in substance, secure 

payment or performance of an obligation.

Settlement means completion by the parties of the subscription and issue of the Subscription 

Securities as contemplated by clause 5. 

Settlement Date means the date determined in accordance with clause 5.1.

Settlement Steps Deed means, as the context requires, either:

(a) the form of the document set out at Annexure 1;

(b) the deed executed in accordance with clause 4.1.

Specified Clauses means clauses 1, 11, 12, 13.1, 13.2, 13.3 and 13.11. 

Subscription Amount means the Final Price minus the SYD Upside Portion, multiplied by the 

number of Subscription Securities.

Subscription Securities means the number of SYD Securities to be subscribed for by the 

Subscriber as set out in Schedule 1.

SYD or Sydney Airport means Sydney Airport Holdings Limited (ACN 075 295 760), as 

responsible entity for SAT1 and SAT2.

SYD Nominated Bank Account means the bank account of SYD with the following details:

(a) Name of account holder: Sydney Airport Holdings Limited as RE of Sydney Airport 

Trust 2 Operating Account

(b) Bank: Westpac Banking Corporation

(c) BSB: 032 044

(d) Account number: 251 000

SYD Purchaser Nominee means Sydney Airport Holdings Limited as the responsible entity of 

Southern Cross Australian Airport Trust (ARSN 100 746 521) as the nominee purchaser of SYD 

under the SCACH SPA. 

SYD Securities means stapled units in SAT1 and SAT2.

SYD Upside Portion has the meaning given to that term in the SCACH SPA. 

Transaction Documents has the meaning given to that term in the SCACH SPA. 

Unacceptable Ownership Situation means any of: 

(a) an "unacceptable cross ownership situation"; 
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(b) an "unacceptable foreign ownership situation"; or 

(c) an "unacceptable airline ownership situation",

as each of those terms in (a) – (c) are defined under the Airports Act.

Underwriting and Settlement Deed means the underwriting and settlement deed entered into 

between SYD and Macquarie Capital (Australia) Limited dated the same date as this Agreement.

UniSuper Unit Acquisition Agreement means the agreement of that name dated on or about 

the date of this Agreement under which SYD or its nominee has agreed to purchase all of the 

Units in Southern Cross Australian Airports Trust currently held by UniSuper Limited as trustee 

for the complying superannuation fund known as UniSuper and its custodian.

1.2 General

Headings are for convenience only and do not affect interpretation.

(a) Mentioning anything after includes, including, for example, or similar expressions, does 

not limit what else might be included.

(b) Nothing in this Agreement is to be interpreted against a party solely on the ground that 

the party put forward this Agreement or any part of it.

The following rules apply unless the context requires otherwise.

(c) The singular includes the plural, and the converse also applies.

(d) A gender includes all genders.

(e) If a word or phrase is defined, its other grammatical forms have a corresponding 

meaning.

(f) A reference to a person includes a corporation, trust, partnership, unincorporated body or 

other entity, whether or not it comprises a separate legal entity.

(g) A reference to a clause, schedule or annexure is a reference to a clause of, or schedule 

or annexure to, this Agreement.

(h) A reference to a party to this Agreement or another agreement or document includes the 

party's successors, permitted substitutes and permitted assigns (and, where applicable, 

the party's legal personal representatives).

(i) A reference to an agreement or document (including a reference to this Agreement) is to 

the agreement or document as amended, supplemented, novated or replaced, except to 

the extent prohibited by this Agreement or that other agreement or document, and 

includes the schedules and annexures to that agreement or document.

(j) A reference to legislation or to a provision of legislation includes a modification or 

re-enactment of it, a legislative provision substituted for it and a regulation or statutory 

instrument issued under it.

(k) A reference to writing includes any method of representing or reproducing words, figures, 

drawings or symbols in a visible and tangible form.

(l) A reference to a right or obligation of any two or more people comprising a single party 

confers that right, or imposes that obligation, as the case may be, on each of them 

severally and each two or more of them jointly. A reference to that party is a reference to 

each of those people separately (so that, for example, a representation or warranty by 

that party is given by each of them separately).
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(m) A reference to a day means a day in the jurisdiction where the relevant obligation is to be 

performed.

(n) A reference to conduct includes an omission, statement or undertaking, whether or not in 

writing.

2 Conditions Precedent

2.1 Conditions Precedent

Settlement will not proceed unless and until the following conditions (the Conditions Precedent) 

are fulfilled or waived in accordance with this Agreement:

(a) the subscription of the Subscription Securities by the Subscriber would not, in the 

reasonable opinion of any of the parties, result in:

(i) an Unacceptable Ownership Situation in respect of Sydney Airport Corporation 

Limited; or 

(ii) the foreign ownership of SAT1 and SAT2 exceeding 39.5%;

(b) the Subscriber has delivered to SYD an executed counterpart of the Escrow Deed in a 

form reasonably acceptable to SYD; 

(c) the SCACH SPA has been executed by all parties to it; and 

(d) the Settlement Steps Deed has been executed by all parties to it. 

2.2 Parties must co-operate

Each party must co-operate with the other party and do all things reasonably necessary to 

procure that the Conditions Precedent are fulfilled as soon as reasonably possible, and in any 

event on or before the Conditions Precedent End Date.

2.3 Specific obligations of co-operation

Without limiting the generality of clause 2.2:

(a) each party must make all necessary and appropriate applications and supply all 

necessary and appropriate information for the purpose of enabling the Conditions 

Precedent to be fulfilled;

(b) no party may withdraw or procure the withdrawal of any application made or information 

supplied under clause 2.3(a);

(c) no party may take any action that would or would reasonably be likely to prevent or hinder 

the fulfilment of the Conditions Precedent; and

(d) each party must:

(i) supply to the other party copies of all applications made and all information 

supplied for the purpose of enabling the Conditions Precedent to be fulfilled;

(ii) keep the other party informed in a timely manner of the status of any discussions 

or negotiations with relevant third parties regarding the Conditions Precedent; 

and

(iii) promptly notify the other party on becoming aware of the fulfilment of any 

Condition Precedent, including providing documentary evidence where relevant, 

or of any Condition Precedent becoming incapable of being fulfilled.
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2.4 Waiver

(a) The Condition Precedent contained in clause 2.1(a) cannot be waived.

(b) The Condition Precedent contained in clause 2.1(b) is for the benefit SYD and may only 

be waived by SYD in writing.

(c) The Conditions Precedent contained in clauses 2.1(c) and 2.1(d) are for the benefit of 

each party and may only be waived by the agreement of all parties in writing.

2.5 Termination before Settlement 

(a) A party may terminate this Agreement in accordance with clauses 2.5(b), 2.5(c), 

10.1,10.2 or 10.3. If this Agreement is terminated under any of those provisions then 

clause 10.4 will apply. 

(b) Subject to clause 2.5(d), a party may terminate this Agreement before Settlement if any of 

the Conditions Precedent contained in clauses 2.1(a), 2.1(c) and 2.1(d) are not fulfilled

and the parties agree that they are incapable of being fulfilled, on or before the 

Conditions Precedent End Date.

(c) Subject to clause 2.5(d), SYD may terminate this Agreement before Settlement if the 

Condition Precedent contained in clause 2.1(b) is not fulfilled and in SYD's reasonable 

opinion is incapable of being fulfilled, on or before the Conditions Precedent End Date.

(d) A party may only terminate under clauses 2.5(b) or 2.5(c) if they have complied with 

clauses 2.2 and 2.3 and subject to giving two Business Days' notice to the other party.

2.6 Foreign ownership considerations

(a) For the purposes of clause 2.1(a), a party will be deemed to reasonably hold an opinion 

in relation to its foreign ownership calculation or estimate, if that calculation or estimate 

was determined having regard to all of the following:

(i) the level of foreign ownership of SAT1 and SAT2 as at the date referenced in the 

most recent report provided to SYD as part of the periodic reporting of foreign 

ownership levels that it commissions in respect of the SYD Securities register;

(ii) the identity of parties that will subscribe for SYD Securities under the Transaction 

Documents and the number of SYD Securities they will be expected to hold (in 

accordance with the Transaction Documents) immediately following completion of 

each transaction contemplated under the Transaction Documents but without 

taking into account any possible forced divestment that may occur in accordance 

with the SAT1 Constitution, the SAT2 Constitution and SYD's foreign ownership

divestment rules;

(iii) the date that completion of each transaction contemplated under the Transaction 

Documents is expected to occur; 

(iv) changes to foreign ownership during the period prior to the date of the calculation 

or estimate and any changes to foreign ownership that may reasonably be 

expected after the date of the calculation or estimate; and 

(v) the trading volume of SYD Securities during the period prior to the date of the 

calculation or estimate and any changes to trading volume that may reasonably 

be expected after the date of the calculation or estimate.

(b) Any other determination of foreign ownership required under this Agreement will also be 

determined having regard to the considerations set out in clauses 2.6(a)(i) to 2.6(a)(v)

above. 
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3 Agreement to Subscribe

3.1 Subscription

Subject to clause 10 and the satisfaction or waiver of each Condition Precedent in accordance 

with clause 2, the Subscriber will subscribe, and SYD will issue to the Subscriber, the 

Subscription Securities on the Settlement Date for the consideration specified in clause 5.3

(together representing the Subscription Amount).

3.2 Agreement to serve as application

(a) This Agreement serves as an application by the Subscriber for the allotment of the 

Subscription Securities on Settlement and accordingly it will not be necessary for the 

Subscriber to provide a separate (additional) application on or prior to Settlement Date. 

(b) The Subscriber agrees to be bound by the constitutions of SAT1 and SAT2 upon the 

issue of the Subscription Securities.

3.3 Subscription Amount

The parties agree that the Subscription Amount will be determined in accordance with the 

Transaction Documents and each of its relevant parts documented in the Settlement Steps Deed 

prior to Settlement.

4 Settlement Steps Deed

4.1 Execution of Settlement Steps Deed

The parties agree that prior to Settlement the parties will:

(a) finalise the Settlement Steps Deed by incorporating the Outstanding Settlement Details; 

and

(b) execute the finalised Settlement Steps Deed.

4.2 Form of Settlement Steps Deed

The parties will execute the Settlement Steps Deed in the form set out at Annexure 1, without 

further amendment except for:

(a) changes to include the Outstanding Settlement Details; and

(b) any minor changes of an immaterial nature. 

4.3 Settlement steps

The parties agree to be bound by the Settlement Steps Deed and carry out their obligations under 

clause 5 in accordance with it. 

5 Settlement

5.1 Settlement time

Subject to clause 2.1, the Settlement Date will be the day that:

(a) SYD Securities are allotted to new investors under the Placement; and 

(b) completion occurs under the SCACH SPA,

unless determined otherwise in accordance with the Settlement Steps Deed. 
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5.2 Allotment and consideration

On the Settlement Date:

(a) SYD will issue (or procure the issuance of) the Subscription Securities to the Subscriber;

and

(b) the Subscriber will pay the Subscription Amount to SYD or its nominee in accordance 

with the clause 5.3. 

5.3 Consideration for Subscription Securities

(a) The Subscriber shall satisfy its obligation under clause 5.2(b) by:

(i) procuring the issue or endorsement of the HTA (indirect) Promissory Note in 

favour of SYD or its nominee in accordance with the Settlement Steps Deed; and

(ii) by paying the HTA (indirect) SD Cash Amount in cash in AUD to the SYD 

Nominated Bank Account.

(b) Subject to the terms of the Settlement Steps Deed, the parties acknowledge that the 

payment obligations arising under the HTA (indirect) Promissory Note to SYD for the 

purpose of this Agreement will be taken to be discharged upon the transfer of the HTA 

(indirect) Promissory Note by the SYD Purchaser Nominee to SAI in accordance with the 

Settlement Steps Deed.  

5.4 Cleansing notice and quotation

(a) On the Settlement Date, SYD will issue a cleansing notice to ASX pursuant to section 

1012DA(5)(e) and (6) of the Corporations Act. 

(b) Subject to the Subscriber and SYD having complied with their obligations under clause 

5.2, SYD must, at its own cost, apply for quotation of the Subscription Securities with 

effect from Settlement in accordance with the Listing Rules and use its best endeavours 

to obtain quotation of the Subscription Securities. 

6 Rights attaching to Subscription Securities

The Subscription Securities will rank equally in all respects with the existing SYD Securities on 

issue when the Subscription Securities are issued.

7 SYD's Undertakings

SYD must:

(a) (Listing Rules) prepare and lodge on a prompt and timely basis all documents required 

by the Listing Rules as necessary for the consummation of the transactions contemplated 

by this Agreement;

(b) (no contravention)  

(i) until Settlement, not commit, be involved in or acquiesce in any activity which 

breaches:

(A) the Corporations Act;

(B) the Listing Rules;

(C) the SAT1 Constitution and the SAT2 Constitution;

(D) any legally binding requirement of ASIC or the ASX; or

(E) any other applicable Law,
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in relation to the Placement; and 

(ii) other than in relation to the Placement, until Settlement, not commit, or be 

involved in or acquiesce in any activity which materially breaches any of the 

things listed in clauses 7(b)(i)(A) to 7(b)(i)(E) above;

(c) (notice of breach)  immediately notify the Subscriber of:

(i) any breach of any representation, warranty or undertaking given by it under, or 

any other obligation imposed on it by, this Agreement; or

(ii) the occurrence of any of the events described in clause 10.2;

(d) (communications)  until Settlement, promptly provide the Subscriber with copies of any 

communication to or from ASX or ASIC relating to, or that may be material in the context 

of, the Placement;

(e) (Constitution)  until Settlement, not vary any term of the SAT1 Constitution or the SAT2 

Constitution without the prior written consent of the Subscriber to the terms of the 

variation, such consent not to be unreasonably withheld;

(f) (quotation)  use its best endeavours to procure that quotation of the Subscription 

Securities on ASX is granted and commences on Settlement;

(g) (moratorium)  not, without the prior written consent of the Subscriber (such consent not 

to be unreasonably withheld), at any time after the date of this Agreement and prior to the 

expiration of 90 calendar days after the Settlement Date, allot or agree to allot or indicate 

in any way that it may or will allot or agree to allot any SYD Securities, or other securities 

that are convertible or exchangeable into SYD Securities or that represent the right to 

receive SYD Securities, other than:

(i) pursuant to:

(A) the Placement;

(B) this Agreement;

(C) any other Transaction Document;

(D) the MTAA Unit Acquisition Agreement; or

(E) the UniSuper Unit Acquisition Agreement; and

(i) as set out in the last draft of the ASX Materials (as defined in the Underwriting 

and Settlement Deed)   

(h) (Subscriber co-operation)  use all reasonable efforts to co-operate with the Subscriber 

and its representatives in: 

(i) preparing all documents required to be lodged by the Subscriber with ASX in 

connection with the execution, delivery and performance of this Agreement and 

the transactions contemplated by it; and

(ii) achieving the timely lodgement of all such documents;

(i) (Registration)  use its reasonable endeavours to ensure that the Subscription Securities 

are registered on the SYD Securities register on the same day as all other SYD Securities 

issued under and in accordance with the Transaction Documents. 

(j) (third party objection) immediately notify the Subscriber if at any time before Settlement

SYD becomes aware of any third party objecting to, challenging, interfering with or 

obstructing (or proposing to object to, challenge interfere with or obstruct) any of the 

transactions contemplated by this Agreement; and
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(k) (other)  use all reasonable efforts to take, or cause to be taken, all other action and do, or 

cause to be done, all other things necessary or appropriate to consummate the 

transactions contemplated by this Agreement.

8 Acknowledgment 

The Subscriber acknowledges that the Subscription Securities are not being issued by SYD with 

the purpose described in section 1012C(6)(c)(i) of the Corporations Act.

9 Representations and Warranties

9.1 Mutual Representations and Warranties

Each party represents and warrants to each other party that each of the following statements is 

true, accurate and not misleading as at the date of this Agreement and the Settlement Date:

(a) It is duly incorporated (or established) and validly exists under the Law of its place of 

incorporation.

(b) It is not insolvent and no receiver has been appointed over any part of its assets and no 

such appointment has been threatened.

(c) It is not in liquidation and no proceedings have been brought or threatened against it for 

the purpose of winding up.

(d) To the best of its knowledge and belief, there are no facts, matters or circumstances 

which give any person the right to apply to liquidate it or wind it up.

(e) No administrator has been appointed to it nor has any deed of company arrangement 

been executed or proposed in respect of it.

(f) It has not entered into an arrangement, compromise or composition with or assignment 

for the benefit of its creditors or a class of them. 

(g) It is not (or is not taken to be under applicable legislation) unable to pay its debts, other 

than a debt or claim the subject of a good faith dispute, and has not stopped or 

suspended, or threatened to stop or suspend, the payment of all or a class of its debts.

(h) Its execution and delivery of this Agreement has been properly authorised by all 

necessary corporate action.

(i) It has full corporate power and lawful authority to execute and deliver this Agreement and 

to consummate and perform or cause to be performed its obligations under this 

Agreement and each transaction contemplated by this Agreement to be performed by it.

(j) This Agreement constitutes its legal, valid and binding obligation enforceable in 

accordance with its terms by appropriate legal remedy.

(k) The execution, delivery and performance by it of this Agreement and each transaction 

contemplated by this Agreement does not or will not (with or without the lapse of time, the 

giving of notice or both) contravene, conflict with or result in a breach of or default under:

(i) any provision of its constitution;

(ii) any material term or provision of any security arrangement, undertaking, 

agreement or deed; or

(iii) any writ, order or injunction, judgement, or Law to which it is a party or is subject 

or by which it is bound.
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9.2 Representations and Warranties by SYD

In addition to clause 9.1, SYD represents and warrants to the Subscriber that each of the 

following statements is true, accurate and not misleading as at the date of this Agreement and the 

Settlement Date:

(a) (Subscription Securities) The Subscription Securities, from their date of issue, will:

(i) be fully paid, validly issued and remain validly issued; 

(ii) rank equally in all respects, including for future distributions payable, with all other

issued SYD Securities; and 

(iii) be issued free from all Security Interests, and applicants for the Subscription 

Securities will receive good, valid and incontestable title to the Subscription 

Securities free from any Security Interest,

subject in each case to the terms of the Transaction Documents.

(b) (Purpose)  The Subscription Securities are not being issued with the purpose described 

in section 1012C(6)(c)(i) of the Corporations Act.

(c) (Subscription Securities)  The Subscription Securities are a class of securities that 

satisfy the requirements of Case 1 of section 1012DA so as to entitle the SYD to issue 

the Subscription Securities without a requirement for a product disclosure statement in 

accordance with section 1012DA.

(d) (no Excluded Information)

Other than information regarding the private placement of SYD Securities under the 

Underwriting and Settlement Deed, the transactions contemplated by the Transaction 

Documents, the MTAA Unit Acquisition Agreement, the UniSuper Acquisition Agreement

and the other information contained in the last draft of the ASX Materials (as defined in 

the Underwriting and Settlement Deed) provided to the Subscriber prior to execution of 

the SCACH SPA it is not aware of:

(i) any information that is not generally available at the date of this Agreement

which, if made generally available, would be likely to have a material effect upon 

the price or value of the SYD Securities; 

(ii) any Excluded Information; or

(iii) anything that will result in there being any Excluded Information at any time 

before the Settlement Date, 

provided that this representation and warranty does not apply to any new Excluded 

Information arising between the date of this agreement and the Settlement Date where 

such information is disclosed to ASX.

(e) (no section 1012DA(2) determination)  No determination by ASIC under section 

1012DA(2) in respect of SYD is currently in force, and no such determination in respect of 

SYD has been in force at any time in the 12 months prior to the date of this Agreement.

(f) (no on-sale restrictions)  Each offer for sale and each sale of Subscription Securities

will not be an offer or sale to which section 1012C(6) applies so as to require the offeror 

or seller to prepare and lodge with ASIC a product disclosure statement (as defined in the 

Corporations Act) relating to the offer or sale.

(g) (cleansing notice)  SYD is able to provide, and there is nothing preventing it from 

providing a notice under section 1012DA(5)(e) and (6) of the Corporations Act in respect 

of the Subscription Securities.
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(h) (Issue capacity)  SYD has the ability to issue the Subscription Securities and conduct 

the Placement in accordance with Listing Rule 7.1 and section 601GAA(2) of the 

Corporations Act without the need for approval by its security holders.

(i) (Issued SYD Securities)  As at the date of this Agreement, the total number of SYD 

Securities on issue is 1,861,210,782 and SYD has not agreed to allot or indicated in any 

way that it may or will allot or agree to allot any SYD Securities, or other securities that 

are convertible or exchangeable into SYD Securities or that represent the right to receive 

SYD Securities, other than pursuant to:

(i) the Placement;

(ii) this Agreement;

(iii) any other Transaction Document; 

(i) the MTAA Unit Acquisition Agreement; or

(iv) the UniSuper Unit Acquisition Agreement.

(j) (MTAA / UniSuper Issuance) The number of SYD Securities to be issued:

(i) pursuant to the MTAA Unit Acquisition Agreement is 52,418,002; and

(ii) pursuant to the UniSuper Unit Acquisition Agreement is 14,887,775,

provided also, that the percentage interest held by each of MTAA and UniSuper in 

SCACH (indirectly through their securityholding in SYD) following completion of the 

MTAA Unit Acquisition Agreement and UniSuper Unit Acquisition Agreement is not 

greater than the percentage interest held by each of MTAA and UniSuper in SCACH 

(indirectly through their securityholding in SCAAT) prior to the date of this Agreement. 

(k) (Listing)  SYD:

(i) continues to be admitted to the official list of ASX and, since the date that is 12 

months prior to the date of this Agreement, quotation of the SYD Securities on 

ASX has not been suspended or terminated;

(ii) is eligible under the Listing Rules and other requirements of ASX to remain listed 

on ASX and the Subscription Securities will be eligible under the Listing Rules 

and other requirements of ASX for quotation on ASX; and

(iii) will not breach the Listing Rules in relation to the making of the placement.

(l) (Compliance with Law)  SYD has complied with its continuous disclosure obligations 

under applicable Laws. 

9.3 Representations and Warranties by the Subscriber

In addition to clause 9.1, the Subscriber represents and warrants to SYD that each of the 

following statements is true, accurate and not misleading as at the date of this Agreement and the 

Settlement Date:

(a) the Subscriber is a wholesale client within the meaning of section 761G of the 

Corporation Act; and

(b) the Subscriber is an entity that is lawfully entitled to subscribe for the Subscription 

Securities and will not cause SYD to be in breach of any applicable securities Law of a 

jurisdiction outside of Australia. 
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9.4 Independent

Each of the warranties set out in clauses 9.1, 9.2 and 9.3 will  be construed independently and no 

warranty shall be limited by implications arising from any other warranty.

9.5 Reliance

Each party acknowledges that the other party is entering into this Agreement in reliance on the 

representations, warranties and undertakings in this clause 9.

9.6 Survival

The representations, warranties and indemnities given by a party under this Agreement shall not 

merge upon completion of the transactions contemplated by this Agreement.

10 Termination

10.1 Termination by the Subscriber

The Subscriber’s obligation to subscribe for the Subscription Securities is conditional on and 

subject to each of the following conditions being satisfied:

(a) the Subscriber being satisfied that the representations made by SYD to the Subscriber 

remain true, accurate and not misleading by reason of any material represented or 

omitted; or

(b) no Governmental Agency or other person (including ASX) notifying either party that it 

considers it has reason to, or intends to, challenge any of the transactions contemplated 

by this Agreement, or any of the parties’ obligations under this Agreement.

Without limiting its rights under clause 2.5(b), the Subscriber may terminate its obligations under 

this Agreement at any time prior to the issue of any Subscription Securities by notice in writing to 

SYD if any of the above conditions is not fulfilled provided that the relevant condition continues 

not to be fulfilled for a period of 2 Business Days following the notice.

10.2 Termination by SYD

Without limiting its rights under clause 2.5, SYD may terminate its obligations under this 

Agreement any time prior to the issue of any Subscription Securities by notice in writing to the 

Subscriber if:

(a) SYD is in any way prevented by any Governmental Agency or under any Law from 

proceeding, with the issue of the Subscription Securities; or

(b) the Subscriber is placed into insolvency, an order for the winding up of the Subscriber has 

been made or threatened, the Subscriber has been placed into administration or SYD’s 

issue of the Subscription Securities would be a breach of any applicable Law,

provided that the circumstances giving rise to the right of termination continue for a period of 2 

Business Days following the notice. 

10.3 Mutual termination events

Without limiting their respective rights under clause 2.5, each of SYD and the Subscriber will be 

entitled to terminate this Agreement at any time prior to the issue of the Subscription Securities if 

any other Transaction Document is terminated. 

10.4 Effect of Termination

(a) If this Agreement is terminated under this clause 10 or clause 2.5 at any time prior to the 

issue of any Subscription Securities then:
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(i) except for this clause 10.4 and the Specified Clauses which shall survive 

indefinitely, this Agreement will be null and void and of no effect;

(ii) the parties will use their respective reasonable endeavours to ensure that any 

steps taken in accordance with this Agreement to effect Settlement prior to 

termination will be unwound so that each party is restored to its original position 

as at the date of this Agreement; and

(iii) without limiting the obligations of the parties under sub-clause (ii), no 

consideration shall be owed or remain owing by one party to another party and 

the parties will take all steps necessary to ensure that: 

(A) if the HTA (indirect) Promissory Note has been issued, it is cancelled and

returned to the issuing party; 

(B) any cash consideration that has been paid under or in connection with 

this Agreement is returned to the payer; and 

(C) any other steps undertaken by a party in relation to the giving of 

consideration to another party are unwound or reversed as is necessary 

to restore the parties to their original position as at immediately prior to 

entering into this Agreement.

(b) Other than in relation to the unwinding of steps contemplated in clause 10.4(a)(ii) and 

clause 10.4(a)(iii), all rights and liabilities of a party that have accrued in respect of that 

party prior to the time of termination will not be affected by the operation of this clause 

10.4.

11 Confidentiality

11.1 Confidentiality

Subject to clauses 11.2 and 11.3, each party must keep the terms of this Agreement confidential.

11.2 Exceptions

A party may make any disclosures in relation to this Agreement as it thinks necessary to:

(a) its professional advisers, insurers, bankers, financial advisers and financiers, if those 

persons undertake or are legally obliged to keep information disclosed confidential;

(b) comply with any applicable Law (except to the extent it can be excluded or limited by 

contract or by a confidentiality obligation) or requirement of any Governmental Agency; or

(c) any of its employees to whom it is necessary to disclose the information if that employee 

undertakes to keep the information confidential.

11.3 PSP Disclosure

The Subscriber may disclose the terms of this Agreement to Public Sector Pension Investment

Board (PSP) provided that PSP will be subject to the same confidentiality obligation as the 

Subscriber and the exceptions outlined in clause 11.2 will be read as if that clause applied to 

PSP.  

11.4 Public announcements

Except as required by Law (including the rules of any stock exchange):

(a) the Subscriber must not, without the prior written approval of SYD, make any press 

releases or other public announcements relating in any way to this Agreement or the 
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Transaction Documents prior to the release of the initial announcement by SYD in relation 

to the transactions contemplated by this Agreement and the Transaction Documents;  

(b) SYD will use its reasonable endeavours to consult with the Subscriber in relation to the 

content of its initial press releases or other contemporaneous public announcements 

made by SYD in relation to the transactions contemplated by this Agreement and the 

Transaction Documents and to the extent that the content contains references to the 

Subscriber, SYD will agree with the Subscriber the form of wording that references the 

Subscriber; and

(c) the Subscriber will use its reasonable endeavours to consult with SYD in relation to the 

content of its initial press releases or other contemporaneous public announcements 

made by the Subscriber in relation to the transactions contemplated by this Agreement 

and the Transaction Documents and to the extent that the content contains references to 

SYD, the Subscriber will agree with SYD the form of wording that references SYD. 

12 SAHL Limitation of Liability

(a) SAHL enters into this Agreement expressly in its capacity as responsible entity of SAT1 

and SAT2 and in no other capacity. Subject to the qualifications in this paragraph, a 

liability arising under or in connection with this Agreement, or the transactions 

contemplated by it, is limited to and can be enforced against SAHL only to the extent to 

which SAHL is actually indemnified for the liability out of the assets of SAT1 and/or SAT2.

(b) This limitation of SAHL's liability applies despite any other provision of this Agreement

and extends to all liabilities and obligations of SAHL in any way connected with any 

representation, warranty, conduct, omission, agreement or transaction related to this 

Agreement. 

(c) Subject to the qualifications of this paragraph, no party to this Agreement may sue SAHL 

in any capacity other than as responsible entity of SAT1 and/or SAT2, including seeking 

appointment of a receiver, liquidator, administrator or any similar person to SAHL or 

proving in any liquidation, administration or arrangement of or affecting SAHL (except in 

relation to property of SAT1 and SAT2). 

(d) The provisions of this clause 12 shall not apply to any obligation or liability of SAHL to the 

extent that it is not satisfied because under the trust deed establishing SAT1 and SAT2 or 

by operation of law there is a reduction in the extent of SAHL's indemnification out of the 

assets of SAT1 and/or SAT2 as a result of SAHL's fraud, negligence or breach of trust or 

other failure to properly perform its duties as responsible entity of SAT1 and SAT2. The 

other parties acknowledge that SAHL has no right to an indemnity from the beneficiaries 

of the trust for any liability or obligations of SAHL.

13 General

13.1 Governing Law and Jurisdiction

This Agreement is governed by the laws of New South Wales. Each party irrevocably submits to 

the non-exclusive jurisdiction of courts exercising jurisdiction there.

13.2 Notices

(a) Any notice, demand, consent or other communication (a Notice) given or made under 

this Agreement (unless it is given or made under clause 13.2(b)):

(i) must be in writing and signed by a person duly authorised by the sender;
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(ii) must be delivered to the intended recipient by prepaid post (if posted to an 

address in another country, by registered airmail) or by hand or fax to the address 

or fax number below or the address or fax number last notified by the intended

recipient to the sender:

To Sydney Airport: Central Terrace Building, 10 Arrivals 

Court, Sydney International Airport NSW 

2020

Attention: Company Secretary

Email:  Jamie.Motum@syd.com.au

To the Subscriber: Hochtief AirPort GmbH

Attention: Gerhard Schroeder / Holger 

Linkweiler

Address: Büropark an der Gruga, 

Alfredstr. 236, 45133 Essen, GERMANY

Fax: +49 201 8241791

Email: gerhard.schroeder@hochtief-

airport.de / holger.linkweiler@hochtief-

airport.de (for information purposes only)

(iii) will be taken to be duly given or made:

(A) in the case of delivery in person, when delivered;

(B) in the case of delivery by post, two Business Days after the date of 

posting (if posted to an address in the same country) or seven Business

Days after the date of posting (if posted to an address in another 

country); and

(C) in the case of fax, on receipt by the sender of a transmission control 

report from the despatching machine showing the relevant number of 

pages and the correct destination fax number or name of recipient and 

indicating that the transmission has been made without error,

but if the result is that a Notice would be taken to be given or made on a day that 

is not a Business Day in the place to which the Notice is sent or is later than 

5.00 pm (local time) it will be taken to have been duly given or made at the start 

of business on the next Business Day in that place.

(b) (Notices sent by email)

Any Notice given or made under this Agreement may also be sent by email if:

(i) the Notice is sent by a person clearly authorised by the sender;

(ii) the Notice is sent to the email address last notified by the intended recipient to 

the sender; and

(iii) the sender keeps an electronic or a printed copy of the Notice sent.

(c) (Receipt of Notices sent by email)

A Notice sent under clause 13.2(b) will be taken to be duly given or made on the first to 

occur of:

mailto:Jamie.Motum@syd.com.au
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(i) receipt by the sender of an email acknowledgement from the recipient’s 

information system showing that the Notice has been delivered to the email 

address stated above;

(ii) the time that the Notice enters an information system which is under the control of 

the recipient; and

(iii) the time that the Notice is first opened or read by an employee or officer of the 

recipient, 

(iv) but if the result is that a Notice would be taken to be given or made on a day that 

is not a Business Day in the place to which the Notice is sent or is later than 5.00 

pm (local time) it will be taken to have been duly given or made at the start of 

business on the next Business Day in that place.

13.3 GST

(a) Terms used in this clause 13.3 have the same meaning as the meaning given to those 

terms in the A New Tax System (Goods and Services Tax) Act 1999 (Cth) and related 

imposition Acts. GST Amount means in relation to a Taxable Supply the amount of GST 

payable by the supplier on that Taxable Supply.

(b) (GST to be added to amounts payable)

If GST is payable on a Taxable Supply made under, by reference to or in connection with 

this Agreement, the party providing the Consideration for that Taxable Supply must also 

pay the GST Amount as additional Consideration. No payment is required until the 

supplier has provided a Tax Invoice. This clause does not apply to the extent that the 

Consideration for the Taxable Supply is expressly stated to be GST inclusive.

(c) (Liability net of GST)

Any reference in the calculation of Consideration or of any indemnity, reimbursement or 

similar amount to a cost, expense or other liability incurred by a party, must exclude the 

amount of any Input Tax Credit entitlement of that party in relation to the relevant cost, 

expense or other liability.

(d) (GST obligations to survive termination)

This clause 13.3 will continue to apply after expiration or termination of this Agreement.

13.4 Amendment and Assignment

(a) This Agreement can only be amended, supplemented, replaced or novated by another 

agreement signed by the parties.

(b) The rights and obligations of each party under this Agreement cannot be assigned 

without the prior written consent of the other.

(c) The Subscriber may, without the consent of SYD, assign its rights under this Agreement 

to PSP or any Affiliate of PSP , provided that: 

(i) the assignee is also the holder of all of the Subscription Securities; and

(ii) SYD is provided with notice of the intended assignment prior to its occurrence. 

13.5 No waiver

A failure to exercise or a delay in exercising any right, power or remedy under this Agreement

does not operate as a waiver. A single or partial exercise or waiver of the exercise of any right, 

power or remedy does not preclude any other or further exercise of that or any other right, power 
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or remedy. A waiver is not valid or binding on the party granting that waiver unless made in 

writing.

13.6 Costs and duty

Each party must bear its own costs arising out of the negotiation, preparation and execution of 

this Agreement. 

13.7 Severability

Any provision of this Agreement which is prohibited or unenforceable in any jurisdiction is 

ineffective as to that jurisdiction to the extent of the prohibition or unenforceability. That will not 

invalidate the remaining provisions of this Agreement nor affect the validity or enforceability of 

that provision in any other jurisdiction.

13.8 Extent of obligations

If any payment under this Agreement becomes void by any statutory provision or otherwise, the 

obligations of the party that made the payment will be taken not to have been discharged in 

respect of that payment and the parties will be restored to the rights which each respectively 

would have had if that payment had not been made.

13.9 Entire agreement

This Agreement contains the entire agreement between the parties with respect to its subject 

matter. It sets out the only conduct, representations, warranties, covenants, conditions, 

agreements or understandings (collectively Conduct) relied on by the parties and supersedes all 

earlier Conduct by or between the parties in connection with its subject matter. Neither party has 

relied on or is relying on any other Conduct in entering into this Agreement and completing the 

transactions contemplated by it.

13.10 Further Assurances

Each party must do anything reasonably necessary (including executing agreements and 

documents) to give full effect to this Agreement and the transactions contemplated by it.

13.11 Counterparts

This Agreement may be executed in any number of counterparts. All counterparts together will be 

taken to constitute one instrument. The parties agree that a pdf or facsimile copy of a counterpart 

received from a party will be regarded as an original copy of that counterpart received from that 

party.
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Schedule 1

Subscription Details

Subscriber HOCHTIEF AirPort GmbH

Subscription Securities 123,064,090 SYD Securities
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Annexure 1 – Settlement Steps Deed



jids A0125378437v13 120298655     13.8.2013 Page 1

Settlement Steps Deed

This Deed is made on 2013

Parties

1 Sydney Airport Holdings Limited (ACN 075 295 760) (SAHL) of Central Terrace Building, 10 

Arrivals Court, Sydney International Airport NSW 2020 in its capacity as responsible entity for 

each of Sydney Airport Trust 1 (ARSN 099 597 921) (SAT1) and Sydney Airport Trust 2

(ARSN 099 597 896) (SAT2) (together SYD).

2 HOCHTIEF AirPort GmbH, a German limited liability company (Gesellschaft mit beschränkter 

Haftung) with seat (Sitz) in Essen, Germany, registered with the commercial register 

(Handelsregister) of the local court (Amtsgericht) of Essen under No. HRB 12919 (HTA).

3 HOCHTIEF AirPort Capital GmbH & Co KGaA, a German partnership limited by shares 

(Kommanditgesellschaft auf Aktien) with seat in Essen, registered with the commercial register 

(Handelsregister) of the local court (Amtsgericht) of Essen under No. HRB 19101 (HTAC).

4 Sydney Airport Intervest GmbH, a German limited liability company (Gesellschaft mit 

beschränkter Haftung) with seat (Sitz) in Essen, registered with the commercial register 

(Handelsregister) of the local court (Amtsgericht) of Essen under No. HRB 18358 (SAI).

5 Future Fund Investment Company No. 3 Pty Ltd of Level 43, 120 Collins Street, Melbourne, 

Victoria (Future Fund).

6 Sydney Airport Holdings Limited (ACN 075 295 760) (SAHL) of Central Terrace Building, 10 

Arrivals Court, Sydney International Airport NSW 2020 in its capacity as responsible entity of

Southern Cross Australian Airports Trust (ARSN 100 746 521) (SCAAT) (SYD Purchaser 

Nominee).

It is agreed as follows.

1 Definitions and Interpretation

1.1 SCACH SPA definitions and interpretation

Unless the context requires otherwise:

(a) capitalised terms used in this Deed and not otherwise defined in clause 1.2 have the 

meaning given to them in the SCACH SPA; and

(b) clauses 1.2 (Interpretation), 14 (SAHL Limitation of Liability (SYD)),15 (SAHL Limitation 

of Liability (SCAAT)), 18 (Further Assurances), 19 (Entire Agreement), 20 (No Waiver), 

22 (Governing Law and Jurisdiction) and 23 (Counterparts) of the SCACH SPA apply as 

if set out in full in this Deed.

1.2 Definitions

The following definitions apply unless the context requires otherwise.

Deed means this settlement steps deed.

Relevant Requirement means: 
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(a) a requirement under any Law; 

(b) a requirement of a constituent document of any applicable entity; 

(c) an obligation of an applicable person under any relevant contract; or

(d) any other relevant practical consideration.  

SCACH SPA means the Share Acquisition Agreement between SYD, the SYD Purchaser 

Nominee, HTA, HTAC and SAI dated 14 August 2013.

Subscription Amount has the meaning given to it in each Retainer Subscription Agreement.

2 Consideration

(a) The Total SCACH Purchase Amount (EUR) is EUR [*] and the parties agree that:

(i) this amount has been calculated in accordance with the definition of "Total 

SCACH Purchase Amount (EUR)" in the SCACH SPA; and

(ii) this amount represents the total Consideration payable by SYD under the 

SCACH SPA.

(b) The SCACH Purchase Price (EUR) has been calculated in accordance with the definition 

of "SCACH Purchase Price (EUR)" in the SCACH SPA and is equal to EUR [*]. 

3 Retainer Promissory Notes

The following clauses set out the details of each of the Retainer Promissory Notes.

3.1 HTA (indirect) Promissory Note

(a) The HTA (indirect) Promissory Note will be an Agreed Form Promissory Note 

denominated in EUR with a face value of EUR [*].  

(b) The parties agree that the face value of the HTA (indirect) Promissory Note has been 

calculated in accordance with the definition of "HTA (indirect) Promissory Note" in the 

SCACH SPA.  

3.2 Future Fund Promissory Notes

(a) The Future Fund Promissory Notes will be Agreed Form Promissory Notes denominated 

in EUR with a face value of: 

(i) EUR [*] (Future Fund Promissory Note 1); and 

(ii) EUR [*] (Future Fund Promissory Note 2).  

(b) The parties agree that the aggregate face value of the Future Fund Promissory Notes has 

been calculated in accordance with the definition of "Future Fund Promissory Notes" in 

the SCACH SPA.  

4 Confirmation of other amounts

4.1 Cash payment amounts

The parties confirm the following cash payment amounts have been calculated in accordance 

with their respective definition in the SCACH SPA 

Cash payment defined term Amount

HTA (indirect) SD Cash Amount AUD [6,434,545]

Future Fund SD Cash Amount AUD [2,986,526]
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HTAC (direct) Net Cash Amount EUR [*]

HTA (direct) Net Cash Amount EUR [*]

CDPQ Net Cash Amount EUR [*]

KfW Net Cash Amount EUR [*]

UTA Net Cash Amount EUR [*]

Total Exiter Net Cash Amount (AUD) AUD [*]

4.2 Confirmation of other amounts

The parties confirm the following amounts have been calculated in accordance with their 

respective definition in the SCACH SPA 

Defined term Amount

Final Price AUD [*]

Underwritten Floor Price AUD [*] [Will be known at T]

SYD Upside Portion AUD [*]

ECM Costs Amount AUD [*]

SAI ECM Cost Price (AUD) AUD [*]

SAI ECM Cost Price (EUR) EUR [*]

SCACH Purchase Price (AUD) AUD [*]

Total SCACH Purchase Amount (AUD) AUD [*]

Net Swap Proceeds EUR [*]

Exchange Rate [*]

Exiter Net Cash Price (AUD) AUD [*]

Exiter Net Cash Price (EUR) EUR [*]

Stamp Duty Ruling Amount AUD 55,000,000

Stamp Duty Portion AUD [0.207]

5 Completion steps

Each of the parties agree that they will take the following steps, or as applicable, procure the 

taking of the following steps at Completion: 

5.1 Retainers execute Promissory Notes

In partial satisfaction of the obligation to pay the Subscription Amount under clause [5.2(b)] of 

each Retainer Subscription Agreement:
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(a) HTA will procure the issue or endorsement of the HTA (indirect) Promissory Note in 

favour of SYD; and

(b) Future Fund will procure the issue or endorsement of each Future Fund Promissory Note 

in favour of SYD.

5.2 Retainers to pay remaining subscription amounts

To satisfy the balance of the Subscription Amount payable under clause [5.2(b)] of each Retainer 

Subscription Agreement: 

(a) HTA will pay the HTA (indirect) SD Cash Amount to SYD by paying cash in AUD to the 

bank account of SYD nominated in Schedule 2; and 

(b) Future Fund will pay the Future Fund SD Cash Amount to SYD by paying cash in AUD to 

the bank account of SYD nominated in Schedule 2.  

5.3 SYD to endorse to nominee

In order to partially fund the SYD Purchaser Nominee's obligations to pay Consideration under 

the SCACH SPA, SYD will procure that each Retainer Promissory Note is endorsed in favour of 

the SYD Purchaser Nominee.

5.4 SYD Purchaser Nominee to endorse to Retainers 

The SYD Purchaser Nominee will, in partial satisfaction of its obligations to pay the Consideration 

under the SCACH SPA, endorse each of the Retainer Promissory Notes in favour of:

(a) in the case of the Future Fund Promissory Notes, SAI; and

(b) in the case of the HTA (indirect) Promissory Note, SAI.

5.5 SYD to procure issue of SYD Securities

SYD will procure that its share registry issues:

(a) 123,064,090 SYD Securities to HTA (being the number of Referable Securities referable 

to HTA (indirect)); and

(b) 57,118,893 SYD Securities to Future Fund (being the number of Referable Securities

referable to Future Fund),

in satisfaction of its obligation under clause [5.2(a)] of each Retainer Subscription Agreement.

5.6 SYD to pay AUD cash amount to FX Provider

SYD will direct the Lead Manager to pay the Total Exiter Net Cash Amount (AUD) in AUD to the 

FX Provider's Nominated Bank Account, and the FX Provider will be instructed by the Vendors to 

pay the:

(a) UTA Net Cash Amount, the CDPQ Net Cash Amount and the KfW Net Cash Amount to 

SAI;

(b) HTAC (direct) Net Cash Amount to HTAC; and

(c) HTA (direct) Cash Amount to HTA,

in each case in EUR to the bank accounts specified in Schedule 2, in partial satisfaction of SYD's 

obligation to pay the Consideration to the Vendors under the SCACH SPA.

6 Steps inter-conditional and instantaneous

(a) The parties agree that the steps outlined in clause 5 are:
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(i) inter-conditional, such that if a particular step does not occur, no step will be 

deemed to have occurred;

(ii) instantaneous, such that the steps will be deemed to have occurred immediately 

following each other in the order set-out above.  

(b) Provided that it causes no material effect to the rights enjoyed by any party under a 

Transaction Document, if a Relevant Requirement would prevent any step contemplated 

by clause 5 occurring in the order so contemplated, then the parties agree that the 

relevant step will be deemed to have occurred in an order that is consistent with the 

Relevant Requirement.   
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Schedule 1

Agreed Form Promissory Note
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HTA (indirect) Promissory Note

Date 2013

Parties

ISSUER HOCHTIEF AirPort GmbH, a German limited liability company (Gesellschaft mit 

beschränkter Haftung) with seat (Sitz) in Essen, Germany, registered with the 

commercial register (Handelsregister) of the local court (Amtsgericht) of Essen 

under No. HRB 12919

It is agreed as follows.

1. Definitions and Interpretation

1.1 Definitions

Except as set out below, capitalised terms used in this Promissory Note have the meaning 

given to them in the SCACH SPA unless the context requires otherwise.  

Amount Payable has the meaning set out in Schedule 1.

Payee means:

(a) Sydney Airport Holdings Limited (ACN 075 295 760) (SAHL) of Central Terrace 

Building, 10 Arrivals Court, Sydney International Airport NSW 2020 in its capacity 

as responsible entity for each of Sydney Airport Trust 1 (ARSN 099 597 921) 

(SAT1) and Sydney Airport Trust 2 (ARSN 099 597 896) (SAT2) (together SYD);

(b) or any transferee of this Promissory Note specified in Schedule 2.

SCACH SPA means the share purchase agreement to be entered into between 

HOCHTIEF AirPort GmbH, Sydney Airport Intervest GmbH, HOCHTIEF AirPort Capital 

GmbH & Co KGaA, SYD and SCAAT pursuant to which HOCHTIEF AirPort GmbH,

Sydney Airport Intervest GmbH and HOCHTIEF AirPort Capital GmbH & Co KGaA

propose to transfer their aggregate 1,653,279 stapled securities in SCACH to SYD or its 

nominee subsidiary.

1.2 Interpretation

(a) Clause 1.2 of the SCACH SPA applies to this Promissory Note as if set out in full.

(b) A reference to time is to Sydney time.

(c) This Promissory Note includes any schedule and attachment.
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2. Promise to pay and prepayment

(a) The Issuer unconditionally and irrevocably promises to pay the Amount Payable to 

the Payee on demand and, subject to sub-clause 2(d) below, without set-off, 

counterclaim or other deduction.

(b) The Issuer may prepay the Amount Payable on any date.

(c) The Issuer's payment obligations under this Promissory Note may be satisfied by:

(i) electronic funds transfer to a bank account nominated by the Payee; or

(ii) any other method that may be agreed in writing between the Payee and 

the Issuer as satisfying the Issuer's obligation to pay the Amount Payable

including, but not limited to:

(A) the Issuer paying or procuring the payment of electronic funds to 

the Payee or its nominee; or

(B) the Issuer transferring, or procuring the transfer of assets to the 

Payee or the Payee's nominee.

(d) Upon either of the following occurring:

(i) payment to the Payee by the Issuer of all of the Amount Payable; or

(ii) the obligation of the Issuer to pay the Amount Payable otherwise being 

satisfied in accordance with the terms of this Promissory Note,

this Promissory Note will automatically be extinguished and no further liability will 

attach to the Issuer in respect of the payment of the Amount Payable.

(e) The parties agree that no interest is payable under this Promissory Note.

3. Transfer of Promissory Note

(a) This Promissory Note may be negotiated or transferred by the Payee or its duly 

appointed attorney or authorised representative by:

(i) endorsing Schedule 2 where indicated and specifying the name of the 

transferee; and

(ii) delivering this Promissory Note to the transferee or its authorised 

representative, adviser or duly appointed attorney.

(b) The Payee may negotiate or transfer this Promissory Note for consideration agreed 

between it and the transferee (in any amount and in any form).  

(c) Once Schedule 2 has been endorsed and this Promissory Note transferred in 

accordance with this clause 3 the latest transferee will:

(i) assume obligations towards and acquire rights against the Issuer under 

this Promissory Note which are identical to the rights and obligations of the 

outgoing Payee under this Promissory Note; and

(ii) be treated under this Promissory Note as the Payee.
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(d) If this Promissory Note is endorsed and transferred to the Issuer then it will 

automatically be extinguished and no further liability will attach to the Issuer in 

respect of the payment of the Amount Payable.

(e) Each transfer of this Promissory Note is without recourse to the transferor, and no 

holder or transferor of this Promissory Note has any liability to any other holder or 

transferee or makes any representation in relation to this Promissory Note.

4. Miscellaneous

(a) The Issuer must pay any stamp duty or other like tax associated with the execution 

of this Promissory Note.

(b) This Promissory Note is to be governed by the laws of New South Wales.

(c) The Issuer and Payee submit to the non-exclusive jurisdiction of courts exercising 

jurisdiction in New South Wales, Australia.

(d) To the extent of any inconsistency between this Promissory Note and the 

Settlement Steps Deed, the terms of the Settlement Steps Deed will prevail.
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Schedule 1 – Amount Payable

EUR ……………………………..



ftcs A0126312966v2 120298655     12.8.2013 Page 5

Schedule 2

Each attorney executing below states that he or she has no notice of revocation or suspension of 

his or her power of attorney.

Transferee Transfer Date and 

time

Signed by the Payee

Pay 1 SCAAT

………………………………

for and on behalf of SYD 

Pay 2 SAI

………………………………

for and on behalf of SCAAT

Pay 3 Issuer

………………………………

for and on behalf of SAI
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Executed and delivered as a Deed Poll in Sydney:

Each attorney executing this Deed states that he or she has no notice of revocation or suspension 

of his or her power of attorney.

Signed Sealed and Delivered by 

HOCHTIEF AirPort GmbH by its attorney 

under power of attorney in the presence of:

Witness Signature Attorney Signature

Print Name Print Name
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Future Fund Promissory Note 1 

 

Date  2013 

Parties  

ISSUER Future Fund Investment Company No.3 Pty Ltd (ABN 40 134 338 882) 

It is agreed as follows. 

1. Definitions and Interpretation 

1.1 Definitions 

Except as set out below, capitalised terms used in this Promissory Note have the meaning 

given to them in the SCACH SPA unless the context requires otherwise.   

Amount Payable has the meaning set out in Schedule 1. 

Payee means:  

(a) Sydney Airport Holdings Limited (ACN 075 295 760) of Central Terrace Building, 

10 Arrivals Court, Sydney International Airport NSW 2020 in its capacity as 

responsible entity for each of Sydney Airport Trust 1 (ARSN 099 597 921) (SAT1) 

and Sydney Airport Trust 2 (ARSN 099 597 896) (SAT2) (SAHL); or 

(b)  any transferee of this Promissory Note specified in Schedule 2. 

SCACH SPA means the share purchase agreement to be entered into between 

HOCHTIEF AirPort GmbH, Sydney Airport Intervest GmbH, HOCHTIEF AirPort Capital 

GmbH & Co KGaA, SAHL and Sydney Airport Holdings Limited in its capacity as 

responsible entity of Southern Cross Australian Airports Trust, pursuant to which 

HOCHTIEF AirPort GmbH, Sydney Airport Intervest GmbH and HOCHTIEF AirPort Capital 

GmbH & Co KGaA propose to transfer their aggregate 1,653,279 stapled securities in 

Southern Cross Airports Corporation Holdings Limited (ACN 098 082 029) to SAHL or its 

nominee subsidiary. 

1.2 Interpretation 

(a) Clause 1.2 of the SCACH SPA applies to this Promissory Note as if set out in full. 

(b) A reference to time is to Sydney time. 

(c) This Promissory Note includes any schedule and attachment. 
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2. Promise to pay and prepayment 

(a) The Issuer unconditionally and irrevocably promises to pay the Amount Payable to 

the Payee on demand and, subject to sub-clause 2(d) below, without set-off, 

counterclaim or other deduction. 

(b) The Issuer may prepay the Amount Payable on any date.  

(c) The Issuer's payment obligations under this Promissory Note may be satisfied by:  

(i) electronic funds transfer to a bank account nominated by the Payee; or 

(ii) any other method that may be agreed in writing between the Payee and 

the Issuer as satisfying the Issuer's obligation to pay the Amount Payable 

including, but not limited to:  

(A) the Issuer paying or procuring the payment of electronic funds to 

the Payee or its nominee; or  

(B) the Issuer transferring, or procuring the transfer of assets to the 

Payee or the Payee's nominee. 

(d) Upon either of the following occurring: 

(i) payment to the Payee by the Issuer of all of the Amount Payable; or 

(ii) the obligation of the Issuer to pay the Amount Payable otherwise being 

satisfied in accordance with the terms of this Promissory Note, 

this Promissory Note will automatically be extinguished and no further liability will 

attach to the Issuer in respect of the payment of the Amount Payable. 

(e) The parties agree that no interest is payable under this Promissory Note. 

3. Transfer of Promissory Note 

(a) This Promissory Note may be negotiated or transferred by the Payee or its duly 

appointed attorney or authorised representative by: 

(i) endorsing Schedule 2 where indicated and specifying the name of the 

transferee; and 

(ii) delivering this Promissory Note to the transferee or its authorised 

representative, adviser or duly appointed attorney. 

(b) The Payee may negotiate or transfer this Promissory Note for consideration agreed 

between it and the transferee (in any amount and in any form).   

(c) Once Schedule 2 has been endorsed and this Promissory Note transferred in 

accordance with this clause 3 the latest transferee will: 

(i) assume obligations towards and acquire rights against the Issuer under 

this Promissory Note which are identical to the rights and obligations of the 

outgoing Payee under this Promissory Note; and 

(ii) be treated under this Promissory Note as the Payee. 
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(d) If this Promissory Note is endorsed and transferred to the Issuer then it will 

automatically be extinguished and no further liability will attach to the Issuer in 

respect of the payment of the Amount Payable. 

(e) Each transfer of this Promissory Note is without recourse to the transferor, and no 

holder or transferor of this Promissory Note has any liability to any other holder or 

transferee or makes any representation in relation to this Promissory Note. 

4. Miscellaneous 

(a) The Issuer must pay any stamp duty or other like tax associated with the execution 

of this Promissory Note. 

(b) This Promissory Note is to be governed by the laws of New South Wales. 

(c) The Issuer and Payee submit to the non-exclusive jurisdiction of courts exercising 

jurisdiction in New South Wales, Australia. 

(d) To the extent of any inconsistency between this Promissory Note and the 

Settlement Steps Deed, the terms of the Settlement Steps Deed will prevail. 
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Schedule 1 – Amount Payable  

EUR    
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Schedule 2 

Each attorney executing below states that he or she has no notice of revocation or suspension of 

his or her power of attorney. 

 

  Transferee Transfer Date and 

time 

Signed by the Payee 

Pay 1 Sydney Airport Holdings Limited 

(ACN 075 295 760) in its 

capacity as responsible entity of 

Southern Cross Australian 

Airports Trust (ARSN 100 746 

521) 

  

 

……………………………… 

for and on behalf of Sydney 

Airport Holdings Limited 

(ACN 075 295 760) in its 

capacity as responsible 

entity for each of Sydney 

Airport Trust 1 

(ARSN 099 597 921) and 

Sydney Airport Trust 2 

(ARSN 099 597 896) 

 

………………………………. 

Name of Authorised 

Signatory 

 

……………………………… 

Title 
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Pay 2 Sydney Airport Intervest GmbH   

 

……………………………… 

for and on behalf of Sydney 

Airport Holdings Limited 

(ACN 075 295 760) in its 

capacity as responsible 

entity of Southern Cross 

Australian Airports Trust 

(ARSN 100 746 521) 

 

………………………………. 

Name of Authorised 

Signatory 

 

……………………………… 

Title 

Pay 3 HOCHTIEF AirPort Capital 

GmbH & Co KGaA  

 

  

 

……………………………… 

for and on behalf of Sydney 

Airport Intervest GmbH 

 

………………………………. 

Name of Authorised 

Signatory 

 

……………………………… 

Title 
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Pay 4 IAI International Airport 

Investments GmbH & Co. KG 

 

  

 

……………………………… 

for and on behalf of 

HOCHTIEF AirPort Capital 

GmbH & Co KGaA 

 

………………………………. 

Name of Authorised 

Signatory 

 

……………………………… 

Title 

Pay 5 FF Holdings 2 Pty Ltd 

(ACN 112 925 112) 

  

 

……………………………… 

for and on behalf of IAI 

International Airport 

Investments GmbH & Co. 

KG 

 

………………………………. 

Name of Authorised 

Signatory 

 

……………………………… 

Title 
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Pay 6 Future Fund Investment 

Company No.3 Pty Ltd (ABN 40 

134 338 882) (Issuer) 

  

 

……………………………… 

for and on behalf of FF 

Holdings 2 Pty Ltd 

(ACN 112 925 112) 

 

………………………………. 

Name of Authorised 

Signatory 

 

……………………………… 

Title 
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Executed and delivered as a Deed Poll in Sydney:  

 

 

Each attorney executing this Deed states that he or she has no notice of revocation or suspension 

of his or her power of attorney. 

 

 
Signed Sealed and Delivered for and on behalf of  

Future Fund Investment Company No.3 Pty Ltd (ABN 40 134 338 882) 

under power of attorney dated 12 August 2013 by its attorney who has no notice of revocation of 
such power of attorney 

sign here ►    

 Attorney   

print name    

 

in the presence of 

sign here ►    

 Witness   

print name    
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Future Fund Promissory Note 2 

 

Date  2013 

Parties  

ISSUER Future Fund Investment Company No.3 Pty Ltd (ABN 40 134 338 882) 

It is agreed as follows. 

1. Definitions and Interpretation 

1.1 Definitions 

Except as set out below, capitalised terms used in this Promissory Note have the meaning 

given to them in the SCACH SPA unless the context requires otherwise.   

Amount Payable has the meaning set out in Schedule 1. 

Payee means:  

(a) Sydney Airport Holdings Limited (ACN 075 295 760) of Central Terrace Building, 

10 Arrivals Court, Sydney International Airport NSW 2020 in its capacity as 

responsible entity for each of Sydney Airport Trust 1 (ARSN 099 597 921) (SAT1) 

and Sydney Airport Trust 2 (ARSN 099 597 896) (SAT2) (SAHL); or 

(b)  any transferee of this Promissory Note specified in Schedule 2. 

SCACH SPA means the share purchase agreement to be entered into between 

HOCHTIEF AirPort GmbH, Sydney Airport Intervest GmbH, HOCHTIEF AirPort Capital 

GmbH & Co KGaA, SAHL and Sydney Airport Holdings Limited in its capacity as 

responsible entity of Southern Cross Australian Airports Trust, pursuant to which 

HOCHTIEF AirPort GmbH, Sydney Airport Intervest GmbH and HOCHTIEF AirPort Capital 

GmbH & Co KGaA propose to transfer their aggregate 1,653,279 stapled securities in 

Southern Cross Airports Corporation Holdings Limited (ACN 098 082 029) to SAHL or its 

nominee subsidiary. 

1.2 Interpretation 

(a) Clause 1.2 of the SCACH SPA applies to this Promissory Note as if set out in full. 

(b) A reference to time is to Sydney time. 

(c) This Promissory Note includes any schedule and attachment. 
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2. Promise to pay and prepayment 

(a) The Issuer unconditionally and irrevocably promises to pay the Amount Payable to 

the Payee on demand and, subject to sub-clause 2(d) below, without set-off, 

counterclaim or other deduction. 

(b) The Issuer may prepay the Amount Payable on any date.  

(c) The Issuer's payment obligations under this Promissory Note may be satisfied by:  

(i) electronic funds transfer to a bank account nominated by the Payee; or 

(ii) any other method that may be agreed in writing between the Payee and 

the Issuer as satisfying the Issuer's obligation to pay the Amount Payable 

including, but not limited to:  

(A) the Issuer paying or procuring the payment of electronic funds to 

the Payee or its nominee; or  

(B) the Issuer transferring, or procuring the transfer of assets to the 

Payee or the Payee's nominee. 

(d) Upon either of the following occurring: 

(i) payment to the Payee by the Issuer of all of the Amount Payable; or 

(ii) the obligation of the Issuer to pay the Amount Payable otherwise being 

satisfied in accordance with the terms of this Promissory Note, 

this Promissory Note will automatically be extinguished and no further liability will 

attach to the Issuer in respect of the payment of the Amount Payable. 

(e) The parties agree that no interest is payable under this Promissory Note. 

3. Transfer of Promissory Note 

(a) This Promissory Note may be negotiated or transferred by the Payee or its duly 

appointed attorney or authorised representative by: 

(i) endorsing Schedule 2 where indicated and specifying the name of the 

transferee; and 

(ii) delivering this Promissory Note to the transferee or its authorised 

representative, adviser or duly appointed attorney. 

(b) The Payee may negotiate or transfer this Promissory Note for consideration agreed 

between it and the transferee (in any amount and in any form).   

(c) Once Schedule 2 has been endorsed and this Promissory Note transferred in 

accordance with this clause 3 the latest transferee will: 

(i) assume obligations towards and acquire rights against the Issuer under 

this Promissory Note which are identical to the rights and obligations of the 

outgoing Payee under this Promissory Note; and 

(ii) be treated under this Promissory Note as the Payee. 



 

ftcs A0126312376v2 120298655     13.8.2013 Page 3 

 

(d) If this Promissory Note is endorsed and transferred to the Issuer then it will 

automatically be extinguished and no further liability will attach to the Issuer in 

respect of the payment of the Amount Payable. 

(e) Each transfer of this Promissory Note is without recourse to the transferor, and no 

holder or transferor of this Promissory Note has any liability to any other holder or 

transferee or makes any representation in relation to this Promissory Note. 

4. Miscellaneous 

(a) The Issuer must pay any stamp duty or other like tax associated with the execution 

of this Promissory Note. 

(b) This Promissory Note is to be governed by the laws of New South Wales. 

(c) The Issuer and Payee submit to the non-exclusive jurisdiction of courts exercising 

jurisdiction in New South Wales, Australia. 

(d) To the extent of any inconsistency between this Promissory Note and the 

Settlement Steps Deed, the terms of the Settlement Steps Deed will prevail. 
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Schedule 1 – Amount Payable  

 

EUR _____________________________ 
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Schedule 2 

Each attorney executing below states that he or she has no notice of revocation or suspension of 

his or her power of attorney. 

 

  Transferee Transfer Date and 

time 

Signed by the Payee 

Pay 1 Sydney Airport Holdings Limited 

(ACN 075 295 760) in its 

capacity as responsible entity of 

Southern Cross Australian 

Airports Trust (ARSN 100 746 

521) 

  

 

……………………………… 

for and on behalf of Sydney 

Airport Holdings Limited 

(ACN 075 295 760) in its 

capacity as responsible 

entity for each of Sydney 

Airport Trust 1 

(ARSN 099 597 921) and 

Sydney Airport Trust 2 

(ARSN 099 597 896) 

 

………………………………. 

Name of Authorised 

Signatory 

 

……………………………… 

Title 
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Pay 2 Sydney Airport Intervest GmbH   

 

……………………………… 

for and on behalf of Sydney 

Airport Holdings Limited 

(ACN 075 295 760) in its 

capacity as responsible 

entity of Southern Cross 

Australian Airports Trust 

(ARSN 100 746 521) 

 

………………………………. 

Name of Authorised 

Signatory 

 

……………………………… 

Title 

Pay 3 HOCHTIEF AirPort Capital 

GmbH & Co KGaA  

 

  

 

……………………………… 

for and on behalf of Sydney 

Airport Intervest GmbH 

 

………………………………. 

Name of Authorised 

Signatory 

 

……………………………… 

Title 
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Pay 4 FF Holdings 1 Pty Ltd 

(ACN 112 925 130) 

  

 

……………………………… 

for and on behalf of 

HOCHTIEF AirPort Capital 

GmbH & Co KGaA 

 

………………………………. 

Name of Authorised 

Signatory 

 

……………………………… 

Title 

Pay 5 Future Fund Investment 

Company No.3 Pty Ltd (ABN 40 

134 338 882) (Issuer) 

  

 

……………………………… 

for and on behalf of FF 

Holdings 1 Pty Ltd 

(ACN 112 925 130) 

 

………………………………. 

Name of Authorised 

Signatory 

 

……………………………… 

Title 
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Executed and delivered as a Deed Poll in Sydney:  

 

 

Each attorney executing this Deed states that he or she has no notice of revocation or suspension 

of his or her power of attorney. 

 

 
Signed Sealed and Delivered for and on behalf of  

Future Fund Investment Company No.3 Pty Ltd (ABN 40 134 338 882) 

under power of attorney dated 12 August 2013 by its attorney who has no notice of revocation of 
such power of attorney 

sign here ►    

 Attorney   

print name    

 

in the presence of 

sign here ►    

 Witness   

print name    
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Schedule 2

Bank Account Details

Part A – SYD's Bank Account Details

Name of account holder

Bank

BSB

Account number:

SWIFT Code:

Part B – SAI's Bank Account Details

Name of account holder

Bank

Branch

Account number:

SWIFT Code:

Part C – HTA's Bank Account Details

Name of account holder

Bank

Branch

Account number:

SWIFT Code:

Part D – HTAC's Bank Account Details

Name of account holder

Bank

Branch

Account number:

SWIFT Code:
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Part E – FX Provider's Nominated Bank Account Details

Name of account holder

Bank

Branch

Account number:

SWIFT Code:
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Each attorney executing this Deed states that he or she has no notice of the revocation or suspension of 

his or her power of attorney.

Executed and delivered as a Deed in Sydney

Executed by HOCHTIEF AirPort GmbH by 

both of its managing directors or by a 

managing director and an authorised officer:

Managing Director Signature Managing Director/Authorised Officer 

Signature

Print Name Print Name

Executed by HOCHTIEF AirPort Capital 

GmbH & Co KgaA represented by its 

general partner HOCHTIEF AirPort Capital 

Verwaltungs GmbH & Co KG represented by 

its general partner HOCHTIEF AirPort 

Capital Management GmbH:

Director Signature Director/Secretary Signature

Print Name Print Name

Executed by Sydney Airport Intervest 

GmbH by its managing director in the 

presence of:

Witness Signature Managing Director Signature

Print Name Print Name
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Purchaser

Signed Sealed and Delivered for Sydney 

Airport Holdings Limited as responsible 

entity of Sydney Airport Trust 1 by its 

attorney under power of attorney in the 

presence of:

Witness Signature Attorney Signature

Print Name Print Name

Signed Sealed and Delivered for Sydney 

Airport Holdings Limited as responsible 

entity of Sydney Airport Trust 2 by its 

attorney under power of attorney in the 

presence of:

Witness Signature Attorney Signature

Print Name Print Name

SYD Purchaser Nominee

Signed Sealed and Delivered for Sydney 

Airport Holdings Limited as responsible 

entity of Southern Cross Australian 

Airports Trust by its attorney under power 

of attorney in the presence of:

Witness Signature Attorney Signature

Print Name Print Name
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Executed for and on behalf of 

Future Fund Investment Company No.3 Pty Ltd (ABN 40 134 338 882)

under power of attorney dated 12 August 2013 by its attorney who has no notice of revocation of 
such power of attorney

sign here ►

Attorney

print name

in the presence of

sign here ►

Witness

print name
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Annexure 2 – Escrow Deed



page 1
Allens is an independent partnership operating in alliance with Linklaters LLP.

Escrow Deed

Sydney Airport Holdings Limited

HOCHTIEF AirPort GmbH

Allens
Deutsche Bank Place
Corner Hunter and Phillip Streets
Sydney  NSW  2000
Tel  +61 2 9230 4000
Fax  +61 2 9230 5333
www.allens.com.au

©  Allens, Australia 2013
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This Deed is made on 2013

Parties

1 HOCHTIEF AirPort GmbH, a German limited liability company (Gesellschaft mit beschränkter 

Haftung) with seat (Sitz) in Essen, Germany, registered with the commercial register 

(Handelsregister) of the local court (Amtsgericht) of Essen under No. HRB 12919 (the Security 

Holder).

2 Sydney Airport Holdings Limited (ACN 075 295 760) (SAHL) of Central Terrace Building, 10 

Arrivals Court, Sydney International Airport NSW 2020 in its capacity as responsible entity for 

each of Sydney Airport Trust 1 (ARSN 099 597 921) (SAT1) and Sydney Airport Trust 2

(ARSN 099 597 896) (SAT2) (SYD).

Recitals

A The Security Holder will be issued the Escrow Securities pursuant to a subscription agreement 

dated 14 August 2013 between SYD and the Security Holder (Subscription Agreement).

B The Security Holder undertakes to SYD to be bound by the terms and conditions of this Deed.

It is agreed as follows.

1 Interpretation

1.1 Definitions

The following definitions apply in this Deed.

Affiliate means in respect of a person (Primary Person):

(a) a person Controlled directly or indirectly by the Primary Person;

(b) a person Controlling directly or indirectly the Primary Person;

(c) a person directly or indirectly under the common Control of the Primary Person and 

another person or persons; or 

(d) any trust, fund, limited partnership or other entity: 

(i) of which the Primary Person, or a person to which paragraph (a), (b) or (c) 

applies, is the custodian, trustee, responsible entity, general partner or manager; 

or 

(ii) in which the Primary Person, or a person to which paragraph (a), (b) or (c) 

applies, holds at least 50% of the issued shares or units (or other equity interest).

ASX Settlement means ASX Settlement Pty Limited (ABN 49 008 504 532).

ASX Settlement Operating Rules means the operating rules of ASX Settlement.

Business Day means a day that is both:

(a) a "business day" as defined in the listing rules of ASX Limited; and

(b) a day upon which banks are usually open for business in Frankfurt, Germany.

Change of Control Event means the point in time when a person, that is not an Affiliate of SYD 

at the date of this Deed, obtains a Relevant Interest of greater than 50% in SAT 1 and SAT 2. 

Control has the meaning given in section 50AA of the Corporations Act and Controlled or 

Controlling has a corresponding meaning.



Escrow Deed

page 3
Allens is an independent partnership operating in alliance with Linklaters LLP.

Corporations Act means the Corporations Act 2001 (Cth).

Deal means:

(a) sell, assign, transfer or otherwise dispose; or

(b) agree to offer to sell, assign, transfer or otherwise dispose of; or

(c) enter into any option which, if exercised, enables or requires the Security Holder to sell, 

assign, transfer or otherwise dispose of; or

(d) enter into derivative, hedge, total return swap or similar agreement or arrangement 

designed to transfer, hedge or divest economic interest or effective ownership; or

(e) create or agree to offer to create or permit to be created any mortgage, charge, pledge, 

lien or other security interest in,

and use of the term Dealing has a corresponding meaning. 

Deed means this Escrow Deed.

Escrow Period means the period commencing from the date of issue of the Escrow Securities to 

the Security Holder and ending at 5pm (Sydney time) on a day that is six (6) months after the 

date of issue of the Escrow Securities. 

Escrow Securities means the 123,064,090 Securities to be issued to the Security Holder in 

accordance with the Subscription Agreement.

Holding Lock has the meaning given in section 2 of the ASX Settlement Operating Rules.

Notice has the meaning given to it in clause 6.2.

Proposed Transferee Escrow Deed has the meaning given to it in clause 3.4(a)(iii).

PSP means the Public Sector Pension Investment Board.

Relevant Interest has the meaning given to that term in the Corporations Act. 

Securities means stapled units in SAT1 and SAT2.

Security Interest means any mortgage, pledge, lien or charge or any security or preferential 

interest or arrangement of any kind. It includes:

(a) anything which gives a creditor priority to other creditors with respect to any asset; and

(b) retention of title (other than in the ordinary course of day-to-day trading) and a deposit of 

money by way of security,

but does not include an interest of the kind referred to in section 12(3) of the Personal Property 

Securities Act 2009 (Cth) where the transaction concerned does not, in substance, secure 

payment or performance of an obligation.

Subscription Agreement has the meaning given in the recitals. 

1.2 Interpretation

Headings are for convenience only and do not affect interpretation. The following rules apply 

unless the context requires otherwise.

(a) The singular includes the plural and conversely.

(b) A gender includes all genders.

(c) Where a word or phrase is defined, its other grammatical forms have a corresponding

meaning.

(d) A reference to a clause is a reference to a clause of this Deed.
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(e) A reference to an agreement or document (including a reference to this Deed) is to the 

agreement or document as amended, varied, supplemented, novated or replaced, except 

to the extent prohibited by this Deed or that other agreement or document.

(f) A reference to a party to this Deed or another agreement or document includes the 

party’s successors, permitted substitutes and permitted assigns (and, where applicable, 

the party’s legal personal representatives).

(g) A reference to legislation or to a provision of legislation includes a modification or re-

enactment of it, a legislative provision substituted for it and a regulation or statutory 

instrument issued under it.

(h) A reference to conduct includes an omission, statement and undertaking, whether or not 

in writing.

(i) A reference to an agreement includes any undertaking, deed, agreement and legally 

enforceable arrangement, whether or not in writing, and a reference to a document 

includes an agreement (as so defined) in writing and any certificate, notice, instrument 

and document of any kind.

(j) A reference to writing includes a facsimile transmission and any means of reproducing 

words in a tangible and permanently visible form.

2 Condition Precedent

The rights and obligations of SYD and the Security Holder under this Deed are conditional upon 

the issue of the Escrow Securities to the Security Holder.

3 Escrow Restrictions

3.1 Security Holder restrictions

Subject to clauses 3.3 and 3.4, during the Escrow Period, the Security Holder will not:

(a) Deal with;

(b) Deal in any interest or right in respect of; or

(c) do, or omit to do, any act if the act or omission would (or would be likely to) have the 

effect of transferring effective ownership or control of,

any or all of the Escrow Securities.

3.2 Holding Lock

Subject to the ASX Settlement Operating Rules and the Listing Rules (including any waiver 

granted by the ASX in relation to administration of such rules):

(a) the parties agree that SYD may procure the implementation of a Holding Lock in respect 

of the Escrow Securities in order to give effect to the restrictions set out in clause 3.1; and 

(b) the Security Holder and SYD acknowledge that SYD may procure SYD's share registry to 

release the Holding Lock in respect of the Escrow Securities in accordance with the terms 

of this Deed.

3.3 Exceptions

The restrictions in clause 3.1 will not apply to the Security Holder:

(a) on the occurrence of a Change of Control Event; 
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(b) to prevent the Security Holder from accepting an offer made in respect of some or all of 

the Escrow Securities pursuant to a takeover bid under chapter 6 of the Corporations Act, 

provided that the bid has been recommended by the board of SAHL;

(c) to prevent the transfer or cancellation of the Escrow Securities in accordance with a 

scheme (or similar arrangement approved by the requisite majority of unitholders of SAT1 

and SAT2) that has become effective; or

(d) to the extent agreed to by SYD, as set out in a written notice to the Security Holder.

3.4 Permitted Dealings

Nothing in clause 3.1 will prevent the Security Holder from Dealing in, or agreeing to Deal in, any 

Escrow Securities, if:

(a) (Affiliate Dealing) the proposed Dealing is to an Affiliate of the Security Holder; and prior 

to completion of the proposed Dealing:

(i) the Security Holder provides written notice of the details of the proposed Dealing

and evidence (satisfactory to SYD, acting reasonably) of the identity of the 

proposed counterparty to the Dealing (Proposed Transferee) and the nature of

the Security Holder's affiliation with the Proposed Transferee;

(ii) SYD has approved the proposed Dealing in writing (such approval not to be 

unreasonably withheld or delayed); 

(iii) the Proposed Transferee has executed and delivered to SYD an escrow deed in 

favour of SYD in respect of the Securities the subject of the Dealing for the 

balance of the Escrow Term (Proposed Transferee Escrow Deed); 

(iv) the Proposed Transferee Escrow Deed must:

(A) include an obligation requiring the Proposed Transferee to promptly notify 

SYD in writing if that Proposed Transferee becomes aware of 

circumstances that would result in it ceasing to be an Affiliate of the 

Security Holder; 

(B) include an obligation requiring the Proposed Transferee to transfer the 

relevant Securities back to the Security Holder prior to the Proposed 

Transferee ceasing to be an Affiliate of the Security Holder; and

(C) otherwise be on substantially the same terms as this Deed. 

(b) (Investment Management)  the Escrow Securities are transferred to any listed trust, 

managed investment scheme, custodian, corporation, partnership or other similar entity 

or arrangement pursuant to which its investments are managed on behalf of the Security 

Holder, provided the Security Holder retains its beneficial interest in the Escrow 

Securities;

(c) (Bank Security) the proposed Dealing is to grant a Security Interest over the Escrow 

Securities provided that the Security Interest is in favour of a bank or financial institution 

in respect of financing provided to the Security Holder or an Affiliate of the Security 

Holder.  

(d) (Transfer to PSP) the proposed Dealing relates to the acquisition of the Escrow 

Securities (directly or indirectly) by PSP or any Affiliate of PSP.
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3.5 Release of Holding Lock

(a) At any time during the Escrow Period, the Security Holder may, in accordance with sub-

clause (b), request that any Holding Lock imposed by SYD in accordance with clause 3.2, 

be released in order to allow the Security Holder to effect a proposed Dealing in the 

Escrow Securities in any of the circumstances described in clause 3.4(a) to 3.4(d)

(inclusive).  

(b) SYD must release the Holding Lock within 10 Business Days of receipt of a written notice 

from the Security Holder requesting the release of the Holding Lock provided that the 

written notice sets-out: 

(i) the details of the proposed Dealing; and 

(ii) a representation and warranty from the Security Holder that the proposed Dealing 

is permitted in accordance with clause 3.4.  

4 Representations and Warranties

4.1 Mutual representations and warranties

The Security Holder represents and warrants to SYD, and SYD represents and warrants to the 

Security Holder that:

(a) it has power to enter into and comply with all of the terms and conditions of this Deed 

applicable to it; 

(b) all necessary actions and authorisations to permit it to enter into this Deed and to observe 

all of its terms have been taken and obtained and have not since been rescinded or 

varied; and

(c) this Deed constitutes its legal, valid and binding obligations, enforceable against it in 

accordance with its terms.

4.2 Reliance on representations and warranties

Each party acknowledges that each other party has executed this Deed in reliance on the 

representations and warranties that are made in clause 4.1.

5 Consequences of Breach

5.1 Prevention and enforcement

If it appears to SYD, acting reasonably, that the Security Holder may breach this Deed, SYD may 

take such steps as it considers necessary to prevent the breach or to enforce this Deed.

5.2 Rights following breach

If the Security Holder breaches this Deed, each of the following applies (in addition to other rights 

and remedies of SYD):

(a) SYD may take the steps necessary to enforce this Deed, or rectify the breach;

(b) SYD may refuse to acknowledge, deal with, accept or register any sale, assignment,

transfer or conversion of any of the Escrow Securities;

(c) unless the board of SYD determines otherwise, the Security Holder ceases to be entitled 

to any dividends or distributions arising from the Escrow Securities while the breach 

continues; and
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(d) if SYD so determines, the Security Holder ceases to be entitled to any voting rights 

arising from the Escrow Securities while the breach continues.

6 Termination

(a) This Deed terminates with immediate effect upon the earlier of:

(i) expiry of the Escrow Period; 

(ii) the occurrence of a Change of Control Event; and

(iii) written agreement between the Security Holder and SYD to terminate this Deed.

(b) As soon as practicable following termination of this Deed, SYD will take such steps as are 

necessary (if any) to remove any restriction on the Escrow Securities, including procuring 

that SYD's share registry release any Holding Lock that may be applied pursuant to 

clause 3.2.

(c) For the avoidance of doubt, this Deed will not terminate upon the occurrence of a 

permitted Dealing in Escrow Securities in accordance with clause 3.4. 

6.2 Notices

Any notice, demand, consent or other communication (a Notice) given or made under this Deed:

(a) must be in writing and signed by a person duly authorised by the sender;

(b) must be addressed and delivered to the intended recipient at the address, email address

or fax number below or the address, email address or fax number last notified by the 

intended recipient to the sender after the date of this Deed:

To SYD Sydney Airport Holdings Limited as 

responsible entity of each of SAT1 and 

SAT 2

Central Terrace Building, 10 Arrivals Court, 

Sydney International Airport 

NSW 2020 Australia

Attention:  Company Secretary

Jamie.Motum@syd.com.au

Fax No:  +612 8338 4910.

To the Security Holder Hochtief AirPort GmbH

Address: Büropark an der Gruga, Alfredstr. 

236, 45133 Essen, GERMANY

Attention: Gerhard Schroeder / Holger 

Linkweiler

Fax: +49 201 8241791

Email: gerhard.schroeder@hochtief-

airport.de / holger.linkweiler@hochtief-

airport.de (for information purposes only)

mailto:Jamie.Motum@syd.com.au
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(c) will be conclusively taken to be duly given or made when delivered, received or left at the 

above fax number, email address or address.  If delivery or receipt occurs on a day which 

is not a Business Day in the place to which the Notice is sent or is later than 4pm (local 

time) at that place, it will be conclusively taken to have been duly given or made at the 

commencement of business on the next Business Day in that place.

7 SAHL Limitation of Liability

(a) SAHL enters into this Deed expressly in its capacity as responsible entity of SAT1 and 

SAT2 and in no other capacity. Subject to the qualifications in this paragraph, a liability 

arising under or in connection with this Deed, or the transactions contemplated by it, is 

limited to and can be enforced against SAHL only to the extent to which SAHL is actually 

indemnified for the liability out of the assets of SAT1 and/or SAT2.

(b) This limitation of SAHL's liability applies despite any other provision of this Deed and 

extends to all liabilities and obligations of SAHL in any way connected with any 

representation, warranty, conduct, omission, agreement or transaction related to this 

Deed. 

(c) Subject to the qualifications of this paragraph, no party to this Deed may sue SAHL in any 

capacity other than as responsible entity of SAT1 an/or SAT2, including seeking 

appointment of a receiver, liquidator, administrator or any similar person to SAHL or 

proving in any liquidation, administration or arrangement of or affecting SAHL (except in 

relation to property of SAT1 and SAT2). 

(d) The provisions of this clause 7 shall not apply to any obligation or liability of SAHL to the 

extent that it is not satisfied because under the trust deed establishing SAT1 and SAT2 or 

by operation of law there is a reduction in the extent of SAHL's indemnification out of the 

assets of SAT1 and/or SAT2 as a result of SAHL's fraud, negligence or breach of trust or 

other failure to properly perform its duties as responsible entity of SAT1 and SAT2. The 

other parties acknowledge that SAHL has no right to an indemnity from the beneficiaries 

of the trust for any liability or obligations of SAHL.

8 General

8.1 Governing law

This Deed is governed by the laws of New South Wales.

8.2 Further assurances

Each party agrees to do all things and execute all deeds, instruments, transfers or other 

documents as may be necessary or desirable to give full effect to the provisions of this Deed and 

the transactions contemplated by it.

8.3 Waiver of rights

No failure to exercise nor any delay in exercising any right, power or remedy by a party operates 

as a waiver. A single or partial exercise of any right, power or remedy does not preclude any 

other or further exercise of that or any other right, power or remedy. A waiver is not valid or 

binding on the party granting that waiver unless made in writing.

8.4 Amendment

Any amendment to this Deed must be in writing and signed by the parties to it.
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8.5 Assignment and novation

Neither party can assign, charge, encumber or otherwise deal with any rights or obligations under 

this Deed, or attempt, or purport to do so, without the prior written consent of the other party.

8.6 Entire agreement

This Deed contains the entire agreement of the parties with respect to its subject matter. It sets 

out the only conduct relied on by the parties and supersedes all earlier conduct by the parties with 

respect to its subject matter.

8.7 Severability

Any provision of this Deed which is unenforceable or partly unenforceable is, where possible, to 

be severed to the extent necessary to make this Deed enforceable, unless this would materially 

change the intended effect of this Deed.

8.8 Counterparts

This Deed may be executed in any number of counterparts. All counterparts together will be 

taken to constitute one instrument.
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Dated:                                    2013

Executed and delivered as a deed in Sydney, New South Wales

Executed by HOCHTIEF AirPort GmbH by 

both of its managing directors or by a 

managing director and an authorised officer:

Managing Director Signature Managing Director/Authorised Officer 

Signature

Print Name Print Name

Signed Sealed and Delivered for Sydney 

Airport Holdings Limited as responsible 

entity of Sydney Airport Trust 1 by its 

attorney under power of attorney in the 

presence of:

Witness Signature Attorney Signature

Print Name Print Name

Signed Sealed and Delivered for Sydney 

Airport Holdings Limited as responsible 

entity of Sydney Airport Trust 2 by its 

attorney under power of attorney in the 

presence of:

Witness Signature Attorney Signature

Print Name Print Name




